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WELCH, Ph.D,, produced as a witness at the 
instance of the Plaintiff, taken in the 
above-styled and numbered cause on the 22nd 
day of September, 1997 at 9:00 o'clock a.m. 
before Sandra E. Leas, a Certified Shorthand 
Reporter, Registered Professional Reporter and 
Notary Public in and for the State of Texas, 
at the offices of Jones, Day, Reavis & Pogue, 
located at 2300 Trammell Crow Center, 2001 Ross 
Avenue, in the City of Dallas, County of 
Dallas, State of Texas, in accordance with the 
Federal Rules of Civil Procedure. 
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; THE VIDEOGRAPHER: We're on 

j the video record. 

; FINIS WELCH, Ph.D., 

the witness hereinbefore named, having been 
; first duly cautioned and sworn to testify the 
j truth, the whole truth and nothing but the 
j truth, testified on his oath as follows: 

i ' " . 

EXAMINATION 

bV MR. WILLIAMS: • 

| - 

Q. Good morning. My name is John 

Eddie Williams. I represent the State of 
Texas. Would you state your name for the 
record, sir? 

A. Finis Welch, F-i-n-i-s. 

Q. How do you like to be addressed? 
what should I -- how should I refer to you? 

A. Finis. Mr. Welch. Either one. 

Q. Okay. Mr. Welch, you've been,, 

deposed, how many times? v; 

A. I don't know. A lot. 

Q. Give me your estimate. 

A. Probably less than 50, but I'm not 

. • 1 •= u re. 

I 

-> Q. Is 50 the best estimate that you 

give us? 

I 
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Q. 

times? 


Yes. 

You've testified in court how many 


5 


i 

3 



1 2 
* 3 
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A. 

I don't know. 


Q. 

Your best estimate, 

then? 

A . 

I — I really don't 

know. 

Fif teen, 

20 times* I just don't 

know 

Q. 

Who would know? 


A. 

You got me. I'm not 

sure 


anyone does. 

Q. There's no record anywhere? - 

A. I don't believe so. 

Q. Do you get paid for testifying? 

A. I get paid to work on cases, i 

Q. But when you go to testify, do you 

get paid for testifying? 

»j 

A. I'm being paid for the time that I 
spend, yes. ; - 

Q. And you're getting paid for;what 
you say, aren't you? $ 

A. I don't think so. 

Q . Well, how many times have you been 
hired by people and they've paid you money in 
order to have you testify? 

A. I have been hired lots of times by 
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people to look into a set of facts or set of 
data and to opine. And if that involves 
testifying, it involves testifying. 

Q. How many times? 

A. Have I been hired or have I 
actually testified? 

Q. You already said you didn't know 
how many times you testified. The question is 
hired. . 

A. I would say several hundred times. 

I don't know. 


| Q. Okay. Several hundred. I think 

■ that means seven hundred. Is that fair? 

! 

* 


A . 

I doubt 

it. 

Q. 

What is 

fair? 

A . 

I don't 

know. 

Q. 

Well, now, Mr. Welch, who would 


‘ “ i 

j 

:: ! 

* - j 

* ** 

. - i 

- -- i 


know? 

A. Not anyone that I know. 

Q. Are there records that show that? 
A. I doubt it. 

Q. Well, who would have those records 

:f any existed? 

A. Well, they would be in the firm 
someplace. 
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Q. The firm? What does that mean? 

A. Well, I have a consulting firm, 
Welch Consulting, and we have records that go 
back a ways. I don't know how far. Certainly 
enough for Rule 26. ! 

Q. What is Rule 26? 

A. The Rule 26 reports require that I 
provide information of testimony deposition or 
in trial for the ‘previous four years. 

Q. Rule 26. Is that a rule -- an 
economics rule? 


12 


II 



: 3 


2 3 

2 4 




A. I don' t believe so. •- 

Q. What is it? I'm trying to find 
out what you're referring to. 

A. It's Federal rules concerning- 
class action suits. 1 


Q. Oh, So you're quoting from the 
lawyer's books of rules of procedure; is that 
what you're referring to? f 

A. That's right. * 

Q. Oh, so you're familiar with that, 


I take it? 

A. I'm familiar with that. 

Q. Okay. Now, what is your best 
estimate as to the number of times you've been 
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hired? 
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A. I -- I flat don't know how to give 

you an estimate. The firm is hired lots of 
times and sometimes I get involved. Other 
times I don't. I just couldn't give you a 
r.umber . 

Q. Well,’give me a range. And I'm 
talking about you as -- 

A. Less,than 500. More than 100. 

Q. And that's the absolute best range 
.ir.der oath that you can give to anybody is 
somewhere between 100 and 500? That's your 
best estimate -- that's your best estimate? 

A. I wouldn't bet the farm that it's 
even a hundred. I don't know. 

Q. My question precisely, Mr. Welch, 
is: Is 100 to 500 the very, very best 

estimate that you can give to this jury as to 
the number of times you've been hired to.get 
involved in lawsuits? 

A. How long would you like for me to 
take to try to improve the estimate? 

Q. I want your best estimate as we 

sit here today. 

A. Well, give me a few minutes to 
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think about it and I'll try to give you an 
answer. A hundred and sixty. 

Q. So you've refined 100 to 500 and 

you've come up with a precise number of 160, 

correct ? 

A. It's an estimate. Estimates 

typically are not ’precise. 

Q. How many times has your firm been 
hired to testify dn lawsuits? 

A. I don't know. 

Q. What is your best estimate? 

A. I would guess that the number of 
times that my firm has been hired to work in 
matters concerning litigation is well over 
500. That's all I could tell you. 

Q. Sir, well over 500 is very -- 
means very imprecise to me. Because -- 

A. That's what I'm trying to tell 

you . 

Q. I'm sorry. If you don't interrupt 

me, I won't interrupt you. That's kind of the 
way we do things. 5,000 is well over 500. Is 
5,000 reasonable? 

A. I don't think so. 

Q. Is.a thousand -- it's well over 
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500. Is that reasonable? 

A. It could be. I'm not sure. 

Q. Is 2,000 reasonable? 

A. I don't know. I doubt it. 

Q. Is 1500 reasonable? 

A. I don't know. Could be. 

Q. So 500* to 1500 times, those are 

all reasonable within the realm of reason as 
to the number of Limes that your firm has been 
hired to be involved in trials? 

A. The number of times that we've 
been identified or that there's been a 
contact, in quite a few cases no money changes 
hands . 



Q. Mr. Welch - - 

A. Yes, sir. 

Q. -- do you understand the 

word "hired"? 

. ; Um 

A. I'm trying to explain the j 
relationship, and I'm not sure I do. 

Q. Do you understand the word "hired" 
is the question. 

A. I guess not. 

Q. You're telling this jury that you 
do not understand the word "hired"? 
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A. That's what I'm telling you. 

Q. Okay. How many times has your 

company -- is it fair to say that your company 
then has been employed -- do you understand 
the word "employed"? - - 

A. Not if I don't understand the word 

"hired." 


Q. What word do you -- would you like 
to use? > 

A. Well, let me explain what happens. 
Q. No, sir. : What word would you'like 
to use? 

A. Fred. I would like to use Fred. 

Q. What word? 

A. Fred. 

Q. Spell it. 


A. F-r-e-d. 

Q. What does that mean? 

A. I don't know. But you asked me to 

give you a word I would like to use, and I 
just did. 

Q. I'm trying to find out how many 

times your company, sir, has been hired or 
employed to testify in lawsuits, and you tell 
me you don't understand "hired." You don't 
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understand "employed. 11 I'm asking you to give 
me a word, arid you gave me Fred. 

A. That's correct. 

Q. Use Fred in that context. I'm not 
familiar with Fred. 

A. Okay. I'm going to tell you what 

Fred means to me.' Okay. Very often we get 
contacted by a firm indicating in a damage 
rase of some kind that they need to designate 
a potential witness and ask can they designate 
us. In those cases, if it's a client that 
we've had in the past, someone that we know, 
we'll typically say yes. In a high proportion 
of those situations, that's the last that is 
•;ver heard. 

Was I hired? I don't know. Had 
they called, I would have done some work or 
some member of my firm would have done some 
work. But usually they do not call. And, 
that's all I'm trying to explain. In other 
cases, I am hired with a retainer letter and 
:t's perfectly clear. 

Q. Wait a minute. You used -- what 

did you mean when you used the word "hired" in 
that last sentence? 
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1 

A. With a -- I modified it with a 

2 

retaining letter; 

3 

Q. Now, where did you come up with 

4 

the term Fred? Is that an economic term? 

5 

A. It's a term I use all the time for 

6 

things that I don't quite understand. 

7 

Q. What does it stand for? Is it an 

8 

acronym? 

9 

A. It stands for things I do not 

1 C 

understand. 


Q. Well, feel free to use it any time 

12 

today. What's the history of Fred? 

: 3 

A. Oh, once in a similar situation 

1 4 

like this, I described a statistical procedure 

1 5 

that I had used. They asked me what I called 

1 6 

it and I said Fred. 

n 

: 7 

Q. Let's go at it another way, 

1 3 

Mr. Welch. How many times has your firm:been 

" j 

designated to give testimony in lawsuits?| 

20 

A. I do not know. ? 

- 

Q. What's your best estimate? 

.... 

A. More than 500. 

- 

Q. And what -- what is the upper 

24 

realm of reasonable estimate? 

j =. 

A. I'm not sure. I indicated before, 


I * II 
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I doubt that it's 1500, but it could be. 

Could be less than five. 

Q. And how many times has your firm 
actually received money for being a paid 
witness in a trial or in litigation? 

A. I don't know. 

Q. And wliat is your best estimate, 

Mr. Welch? 

A. I don't have one, I'm sorry. 

Q. You can't give this jury any 
estimate? 

A. That's what I'm telling you. 

Q. You don't know, then, whether it's 
500 or 5,000? 

A. I doubt that it's 5,000 since 

we've been designated less than that. It's 
somewhere short of the number of 
designations. I've tried to explain that.. 

Q. Oh. Now we're getting 

narrowing it. I understand. Well, Mr. Welch, 
how much money do you make being a paid 
witness? 

A. I don't know. 

Q. Well," how much did you make in '96 
being a paid witness? 
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1 

A . 

Well, you must understand that I 

2 

have a firm 

The firm does a lot of this 

3 

work. Many 

cases I'm not involved in. I do 

4 

1 not distinguish my labor from labor of other 

5 

individuals 

. I know how much the firm made. 

6 

Q. 

How much did the firm make in '96 

7 

from being paid witnesses? 

8 

A. 

I don't think I'm going to tell 

9 

you . 

» , - 

1 0 

Q. 

And your reason? 

* i 

A. 

I don't think it's any of your 

12 

business. 

, ■. ■ 

1 3 

Q. 

You absolutely flatly refuse to 

*. ** 

tell us? 


: s 

A. 

If I'm instructed by the Court to 

16 

tell you, I 

will happily do so. Otherwise, I 

1 7 

will not. 

. 

1 3 

Q. 

You won't give me a range? 

y 

A. 

No. j 

2 0 

Q. 

Well, how much did you make --- 

*> i 

4* A. 

what's the name of your company? 

^ I 

A . 

Welch Consulting. 

2 3 

Q. 

How much did you receive from 

24 

Welch Consulting in '96? 

J 

A . 

That's what I'm not going to tell 
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you . 

Q. How much did Welch Consulting make 
in '96? 

A. The same as the amount I received. 

Q. Well, how much did Welch 
Consulting bring in in '96? 

A. A bit’under $4,000,000, I believe. 

Q. Who owns Welch Consulting? 

A . I do * 

Q. Who else has any interest in Welch 
Consulting? 

A. Well, I'm the sole stockholder. 

Mike Ward in California heads the California 
office, and he participates in the gross 
income of the company. 

Q. To what extent does Mike Ward 
participate? 

A. He gets a salary plus a fixed 
percentage of gross. 

Q. And what -- what percent of the 
gross does he get? 

A. Seven percent. 

Q. So 93 percent of the gross, then, 

.s unencumbered or available for Finis Welch? 

A. Well, there's sure a lot of mouths 
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to feed and expenses to pay. I think of that 
as encumbered. 

Q. And how much is the overhead? 

A. I don't know exactly. 

Q. Well, if we knew the overhead, we 
know that it's close to $4,000,000 in '96, and 
we know that 93 percent of that is available 
for you, and - - well, give me an estimate on 
overhead, 10 percent, 50 percent? 

A. Well, let me say first of all,that 
the gross that I referred to is gross. The 
amount that Mike Ward participates in is net 
of out-of-pocket expenses and payments to 
consultants. And underneath that, then 
there's salaries to employees, there are 
bonuses, there's rent. There's other things. 

Q. What was my question that you were 
answering? 

A. I was trying to clarify a previous 

question on gross. You were playing around 
with 93 percent. I don't recall the exact 
question. 

Q. Okay. Let me repeat my question. 
What is ■-- what percentage is your overhead? 

A. I don't know exactly. 
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Q. What's your best estimate, 

Mr. Welch? 

A. Would you tell me exactly what you 
mean by overhead? 

Q. You define it. I'm going to let 
you define it. 

A. Well -- 

Q. Well, let's put it this way. 

That's payments that it costs to run Welch 
Consulting other than payments that go to 
Finis Welch? 

A. I really don't know. 

Q. Well, give me your best estimate. 

A. I -- I can't give an estimate. It 

varies incredibly. 

Q. So you're telling me that you 

can't tell us whether it's closer to 
20 percent or 80 percent? 

A. No, that's not what I'm telling 
you. ; 

Q. Which one is it closer to? 

A. Well, maybe I am telling you that. 

Q. Mr. Welch, let me be precise. It 

is your testimony under oath today that in the 
year 1996 for Welch Consulting you cannot tell 
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us whether the overhead, which means 
everything paid to people other than Finis 
Welch, was closer to 20 -percent or 80 
percent? Is that what you're telling me? 

A. I think that's what I'm telling 
you, yes. 

Q. You know -- do you know how much 

money you received out of Welch Consulting 
last year? 

A. Yes, I do. 

Q. And if you subtract that from your 
approximate four million, that will tell you 
how much the overhead was, right? 

A. I don't think so. 

Q. Well, I'm .defining overhead as 

money that went to everybody other than Finis 
Welch. Okay? Can you accept that definition? 

A. Okay. 

Q. So you know -- so tell me, then, 
what the overhead is. Because you know how 
much you got. Using the definition I gave 
you, how much was the overhead? 

A. I think that refers to exactly the 

same question I told you earlier, that I was 
not going to tell you. And that's still my 
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answer. I've given you gross. 

Q. Let me get this clear. You refuse 
to tell me what you make from consulting; is 
that correct? 

A. I will tell you my hourly rate and 
: will tell you approximately the number of 
hours I bill. I vlrill not go into greater 
detail concerning my income. 

Q. Well,. '96, what was your hourly 

rate? 

A. I believe it was 350 all of the 

year. I raised it to four. Could have been 
at the end of'96. I don't remember exactly. 

Q. How many hours did you bill in 

'96? 

A, Probably 700, 750. Something of 

that order of magnitude. 

Q. Well, $350 an hour times 750, if 
my calculator works, is $262,500 that you 
billed. Is that approximately right for;.'96? 

A. I told you, that's not bad 

estimate. I don't know exactly. 

Q. Is it approximately right? 

A. I hope so. 

Q. Is that more or less than you 
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1 

received from all of the consulting that your 

2 

firm does? 

3 

A. It's less. 

4 

Q. So you received over a quarter of 

5 

a million dollars from Welch Consulting? 

n 

A. Yes, I did. 

7 

Q. And you're refusing to tell me or 

8 

the jury how much you made from consulting in 

9 

total in 1996? * 

1 0 

A. I don't understand it's pertinence 


and I am refusing. 

12 

Q. Are you refusing to tell us what 

1 3 

you made in 1997 out of consulting? 

1 4 

A. I have no idea. I have not looked 

1 5 

at the '97 books. r* 

1 6 

Q. But those are available, aren't 

1 7 

they? 

1 3 

A. They are available and you're¬ 

: 9 

right, I'm refusing. 

2 0 

Q. You are refusing to tell us for 

2 1 

any year, is that correct, what you have 

22 

received out of being hired as a testifying -- 

2 3 

a testifying expert in litigation? 

« 

A. Well, I'm telling you my direct 

25 

billings. I'm not divulging the income of the 
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company. I don't understand it's pertinence 
and I am refusing. 

Q. How many people are in Welch 
Consulting? 

A. Roughly 25. If you'd like, I'll 
give you the exact number. 

Q. I prefer an exact number. Go 

ahead. 


A . 

Okay, I 

believe it's 21. 

Q. 

How many 

of those 21 people 

actually 

testify? 


A. 

Three 

four. I'm sorry. 

Q. 

The names 

of those four? 

A. 

There's John Antell, Mike Ward, 


Ted Anderson and myself. 

Q. You are employed by the State of 

Texas? 

A. Yes, I am. 

Q. How much does the State of Texas 

pay you per year? 

A. My gross, I believe, is either a 
171,000 and change or 172,000 and change. 

Q. Do you make anything more than 
chat from your duties at Texas A&M? 

A. I have some discretionary money 
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1 

chat in principle I could use as salary. I 

2 

have never used it. 

3 

Q. The answer to ray question, then, 

, 

4 

is no? • 

5 

A. I have not; • There is a potential; 

6 

I have not used it. 

7 

Q. Who ail at Welch Consulting has 

8 

worked on this particular case? 

9 

A. Michel Vanderhart, Carol Donnelly, 

1 0 

Jira Pearce. Others perhaps incidentally, but 

] 1 

chose are the people who have worked most . 

12 

heavily. ; ...... 

1 3 

Q. Can you tell me the others who 

14 

have worked on it? * 

1 5 

A. I'm not sure. That's the reason. 

16 

We may have asked for assistance in handling 

1 *7 

M ' 

capes. There's one person who worked --who 

18 

was hired recently, Steve Graham, who did. some 

1 9 

calculations at the time of the report. -Carol 

20 

Donnelly was off temporarily. Maybe Rob-; 

2 1 

Speakman has helped out from time to time. I 

2 2 

just couldn't be sure. Jeff Gray is a 

2 3 

possibility. 

24 

Q. Where are the records that reflect 

25 

who all has worked on this case? 


FULLER i PARKER 800 -44 3 -DEPO( 33 7 6 ) 2 14 - 3 6 9-DEPO(337 6 ) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK CITY 
http ://legacy.library.ucsf.edto/ladymd[irB^a<M)yp(#. industrydocuments.ucsf.edu/docs/mljl0001_ 


51716 9003 



24 


A. 


That would be in the billing 


2 

3 



records . 



Q. 

Did you bring 

them? 

A. 

No, I didn't. 


Q. 

Pardon me? 


A. 

I did not. 


Q. 

Why would you 

not bring the 


billing records on this case? 

A. I don't know -- if I was 
requested, I would have turned them over.- I 
don’t know whether I have or not, but I did 
not bring them. 

Q. Y'all don't think the billing 
records are significant in the case? 

MR. BIERSTEKER: I certainly 
don't. And I don't recall getting any from 
your witnesses, Mr. Williams. 

MR. WILLIAMS: Can you.-- 

Peter, can you have those faxed up here so we 
can - - r- 

MR. BIERSTEKER: I'll take 

your request under advisement. As you know, 
I'm not involved in the case on a day-to-day 
basis. I don't know what the conventions are 
that have applied in this matter. I'll take 
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your request under advisement. 

MR. WILLIAMS: Well, when can 
you give me an answer? 

MR. BIERSTEKER: I'll give 

you an answer sometime today. 

MR. WILLIAMS: Okay. Because 
I will call the judge if not, because I think 
it's pertinent. - 

•MR. BIERSTEKER: Well, that's 

fine. You're certainly free to do so. 

MR. WILLIAMS: So let's see 
what's -- let's see what it is that you have 
not provided to us. 

Q. (By Mr. Williams) There is a 

record that exists that will show the number 
of hours that each of these one, two, three, 
four, five, six people other than you have 
worked on the case; is that correct? 

A. We have done some background work 
on cases in other states, on the related - 
cases. I do not know that there's a set of 
records that would be sufficiently specific to 
identify work on taxes, but it could be. 

Q. Well, let's take the issue of 
tobacco. Would there be records that would 
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show what has been — what people have spent 
what hours and done what jobs with relation -- 
with regard to tobacco litigation? 

A. Yes, there is. 

Q. Okay. And would that also show -- 
would that record, show the number of hours? 

A. Yes. 

Q. Would it show the specific job 
they did, the tas-Jc ' they did? 

A. Yes. 

Q. Has that specific record been 
provided to the lawyers that have hired you in 
this case? 

A. Our normal practice is when we 

submit a bill to submit backup detail of 
activities by day and by number of hours. I 
am not aware that there's a difference in this 
case from normal practice. So I would guess 
so, but I'm not certain. 

■ t 

Q. So you have submitted to these 
lawyers a bill that would show the number of 
hours by day that your firm has worked on 
tobacco litigation? 

A. By individual employee, that's 

correct . 
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Q. And that's in the hands of these 
lawyers here who -- in this room? 

A. I don't know. 

Q. Well, who did you send it to? 

A. I do not know. I'm sorry. 

Q. Well, who would know? 

A. Oh, people who mailed the bills. 

Q. And who would that be? 

* 

A. I assume Jim Pearce, who reviews 
them, would know. They are either sent out of 
California, in which case Cora Bruntdan would 
know, or they're sent out of College station, 
in which case Barbara Charleton would know. 

MR. WILLIAMS: Peter, that 




2 3 
24 

2 5 


obviously bears significantly. 

Mark, you're saying you 
refuse to give those to us -■ 

MR. BIERSTEKER: No. ; We said 
we'd take it under advisement. We'll advise 
you at a later time. 

MR. WILLIAMS: Okay. If you 
don't tell me by noon, we'll have a hearing. 
I'll schedule a hearing with the judge. 

MR. BIERSTEKER: That's 
fine. You're free to schedule whatever 
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hearing you want to schedule. 


MR. WILLIAMS: Mark, you're 
saying you refuse to give them to me? I see 
you shaking your head. 


advisement. 


MR. HALL: We have it under 


Mr. WILLIAMS: Okay. 


Q. (By Mr. Williams) Mr. Welch, how 

much has Welch Consulting billed to the 
tobacco industry for work on tobacco-related 
matters? 

A. I don't know. 

Q. Well, who would know, Mr. Welch? 

A. It's in the records that I just 


described. 

Q. But you're -- what are you, 
president of Welch Consulting or chairman of 
the board or CEO or all of the above? 

A. Al1 of the above. 

Q. So you are president, CEO and 
chairman of the board. And I'm asking you, 
can you -- and nobody is telling me. I mean, 
and you've -- I'm frustrated because you have 
sent those records to these people and you 
haven't provided them to me. 
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Have you ever given a deposition 
where the other side ---you've tried to keep 
them from knowing how much you have been paid? 

A. No, I don't recall. 

Q. Can you recall a deposition where 
you haven't disclosed everything that you've 
been paid? 

A. That's what I thought I just 
answered. I do not recall such a situation. 

Q. And every time that you have-given 

depositions, you have always disclosed - 
everything that Welch has been paid, haven't 
you? 

A. No. Usually it's not asked. : 

Q. Can you give me a ballpark of-what 

Welch Consulting has been paid for working on 

hi 

tobacco-related trials or litigation? ; 

A. No, I really can't. I'm sorry. 

Q. More or less than two million-? 

‘ i 

A. Less. ^ 

Q. More or less than a million? - 

A. Less. 

Q. More or less than half a million? 

A. I believe so. 

Q. You're kidding me? I mean, I 
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said 

A. You had asked me -- 

Q. Wait a minute. I said more or 
less than half a million, and you believe so. 
Are we not -- I don't understand. 

A. Oh, I thought you said less than. 
Excuse me. 

Q. Oh. 

A . I'm s.orry . 

Q. Sorry. Tell me how much is your 

best estimate. 

A. I don't know. 

Q. Well, you've estimated it's less 
than half a million. Is it less than 400,000? 

A. Probably. 

Q. 300,000? 

A. Could be. I'm not sure. 

Q. When did you -- when were you 
first hired by any tobacco-related person? 

A. I believe it was 

MR. BIERSTEKER: I'm going to 

object. My understanding, Mr. Williams, is 
that the Texas plan requires disclosures about 
activities done in this case, and your 
question is broader than that. Mr. -- 
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Dr. Welch has not been designated as a 

testifying expert in any other matter. It's 

all consulting expert work other than in this 

matter. And if you want to make distinctions 

between this matter and other matters in which 

he has consulted, I'd appreciate it. But I 

* 

think when you get into-the consulting expert 
area there are some privilege issues. You 
haven't invaded them yet. It was just a 
cautionary note. <•' 

Q. (By Mr. Williams) When were you 

first hired by any tobacco-related entity,! 

Mr. Welch? 

A. I believe we were interviewed last 

fall sometime. Maybe November. 

Q. November of '96? 

A. Yes. 

Q. And what-work have you done>for 
who interviewed you, first of all? 2 

A. Tim Atkinson and Peter Biersteker. 

Q. And who is Tim Atkinson? 

A. He is an attorney out of Denver 
with Arnold Porter. 

Q. And what various cases have you 
worked on for the tobacco industry? 
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MR. BIERSTEKER: I'll object 

and instruct the witness not to answer that 
question other than say 

MR. WILLIAMS: What? 

MR. BIERSTEKER: It'S a 
privileged issue. You know that. I'm 
entitled to make objections on privileged 
issues. That's what I've just done. You can 
talk about the State of Texas. You cannot 
talk about the other matters. 

Q. (By Mr. Williams) How many 

matters have you been hired on by 
Mr. Biersteker? 

A. It's a little hard to say. Part 

if -- part of it was just sort of the general 
issue, and then I believe we were involved in 
the two cases that have settled, the two that 
I'm familiar with, Mississippi and Florida. 

Q. Were you designated as an expert 
in Mississippi or Florida? 

A. No. 

Q. Why? 

A. I don't know. Maybe I didn't live 

rlose enough to Mississippi or Florida, just 
: r a - - 
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Q. And you said you worked on the 
general issue. What is the general issue? 

A. Oh, I looked over some of the 
earlier econometric work done by Lynn Miller. 
Prior to the emergence of Vince Miller. 

Q. How many hours have you worked for 
the tobacco industry? 

A. Approximately 400, I would guess. 

I'm not sure. 

Q. At what rate? 

A. I'm not sure. 

Q. What's your best estimate? 

A. I don't know. I indicated that I 

raised my rate from 350 to 400. When I do 
that, I grandfather current cases typically 
for at least a year. And I do not recall 
whether this started at-350 or 400. It's one 
or the other. 

Q. Have you charged them more than 

4 0 0? 

A . No . 


2 3 
2 4 


Q. How many hours has Welch 

Consulting charged the tobacco industry? 
A. I don't know. 

Q. Do you have any estimate? 
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Q. And you don't -- do you have any 
estimate as to how much money Welch Consulting 
has been paid by the tobacco industry? 

A. That's what we were discussing 
earlier when I was instructed not to answer. 

Q. Now, 1 want to talk about for a 

moment 

.MR. WILLIAMS: Peter, what 


firm are you with? 

MR. BIERSTEKER: Jones, Day. 

Q. (By Mr. Williams) How many times 

have you worked for Jones, Day? 

A. Twice, I believe. 

Q. Before the tobacco? 

A. No. Just once. 

Q. And what was that on? 

A. I'm trying to remember. Oh, I 

believe it was on a matter associated with a 
small town near Chicago having to do with 
urban renewal. 

Q. Well, what were you hired for? 

A. I was hired to review the reports 

of about four experts and to make some 
independent calculations. 
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Q. On what subject? 

A. There was a proposed renewal of 
a renovation of an area : in Addison Township, 
and some of the residents of the area were 


objecting, saying that 


on the basis of 


ethnicity and saying that there had been sort 
of a focus on particular neighborhoods that I 
think had high proportions of Latins, and they 
objected on that ‘basis of disparate impact. 

Q. And I take it -- who did --.who 
was Jones, Day's client? Was it a developer? 


the city 


No, it was the -- this township, 


And how much money did you receive 


in that case, did Welch Consulting receive in 


that case? 


I do not know. 


Ballpark?" 

I just don't know. 

Those records are available, 


though, aren't they? 


Yes, they are. 

In your office? 

Yes. In one of my offices. 
Well, you work for the same law 
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firm that's hired here. You've got the 
records as to how much you paid -- they've 
paid you in the past, right? 

A. Yes. 

MR. WILLIAMS: I'd like those 
records, Peter. What's your position on 
those? 

MR. BIERSTEKER: I don't 

think you're entitled to those. My position 
i s no. 

MR. WILLIAMS: Okay. Hope 
you're keeping a list of this stuff. 

Q. (By Mr. Williams) Arnold & 

Porter, have you ever worked for them? 

A. Not that I'm aware of. 

Q. What other tobacco law firms have 
you worked for? 

A. None that I'm familiar with., I 

mean - - I do not know all of the actors and, 
you know, there's a possibility that I've 
worked extensively for some firms that are 
involved here that I'm just not familiar with. 

q. Did you give -- what was the name 

of the case where Jones, Day hired you before? 

A. I don't know. I'm sorry. It's 
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got Addison Township in it. 

Q. When was it? 

A. I believe it just settled in the 
last six or eight weeks. It had been dormant 
for a year or so. 

Q. And how long -- when were you 
fiirst hired on that case? 

A. I believe I was hired during 
January of 1996. - '• 

Q. And what lawyers did you work with 
on that case? 

A. I'm sorry.I don't recall. . 

Q. Did you work with 
Mr. Biersteker -- 

A. No. *' • •* ^ 

Q. --Mr. Hall, or Mr. Fennell?' 

A. I did not 

Q. Do you have any estimate as to how 

much you were paid in that case? v 

f 

'■ A. No, I don't. I'm sorry. f 

Q. Did you give a deposition in .‘that 

case? 

A. I did, yes. 

Q. Did you -- you didn't testify at 
trial, I take it. 
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A. It wasn't tried. 

Q. Do you keep your depositions? 

A. I don't know. Sometimes, 

probably. I just -- I don't know. I'm sorry. 

Q, The answer is yes, you keep some 
depositions? 

A. No. I'm saying, sometimes we 

may. I don't know. There's only -- have been 
occasions in which I have tried to find a 
deposition and have been able to do so, but I 
don't think that we have a standard practice 
concerning retention of depositions. 

Q. But you could call and find out 
what depositions that you've given that you 
have copies of there in your firm, don't you? 

A. That's correct. 

Q. And would you have any objection 
to me obtaining those from you if I pay for 
the copying charge? ± 

A. I would^need to confer with the 
attorneys present. 

MR. WILLIAMS: Do you have 
any objection to that, Peter? 

MR. BIERSTEKER: I'm going to 

have to see what the practice is in this 



r'JLLER £ PARKER 8 0 0 - 4 4 3-DEPO ( 3 3 7 6 ) 2 14 - 3 6 9 - DEPO ( 3 3 7 6 ) 

:al:.,\s fort worth tyler longview new york city 

http://legacvJibrary.ucsf.edtetsd/Enc(i13^aO&/pdf industryc icuments.ucsf.edu/docs/mljl0001 


51716 9018 



39 





1 9 
20 

2 1 
22 
2 3 
24 
2 5 


case. As you know, I'm under a decided 
disadvantage. You've been here on a. 
day-to-day basis; I'm making a cameo 
appearance. And I want to talk to -- 

MR. WILLIAMS: Well, tell me 
one way or the other. 

MR. BIERSTEKER: I want to 
talk to -- I will, but I'm not going to tell 
you at the moment. 

Q. (By Mr. Williams) Well, 

Mr. Welch, you don't have any personal 
objection to, if I pay the copying cost,^to 
giving me copies of t<hose depositions, or do 
you? 

A. No, I don't think so. When you 
say those depositions, I presume you meant 
that deposition for this one case. 

Q. No, I mean- copies of any 

depositions that you have in your office -that 
you've given in the past. * 

A. Yeah, I sure do. 

Q. Why? 

A. I just don't see how it affects 

you. I'm not willing to open my books to 
anyone who wants to walk in. I'm sorry. 
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Q. Are you refusing, then, to 
voluntarily, if I pay for the depositions, 
provide depositions that you have in your 
office that you've given in the past when 
being hired as a paid witness other than the 
one that you gave for Jones, Day? Is that 
your position? 

A. Yes. 

Q. And y.our reasons -- let's list 

them -- is what? 

A. I just gave it. I don't think 

it's any of your concern. 

Q. Any other reason? 

A. No. I wouldn't ask you for your 

personal correspondence either. I don't think 
it's my business. And I don't think -- 

Q. Well, what does Welch Consulting 

do other than hire itself out to lawyers? 

A. Oh, we do general consulting jvork 
in economic issues. We've worked, you know, 
inside a firm. We've valued the firm. We've 
valued pollution rights in California. Oh, 
gosh. We have -- you know, I have done things 
that are -- I would call affirmative action 
audits for different institutions. Things of 


FULLER & PARKER 800 - 443 -DEPO(3376) 214 - 369 -DEPO(3376) 

ALA F FORT WORTH TYLER LONGVIEW NEW YORK CITY 

http ://legacy.library.ucsf.e^fl/lidimd(r0^aM/p(#. industrydocuments.ucsf.edu/docs/mljl0001_ 


51716 9020 



41 




that nature. 

Q. What percentage of Welch 

Consulting income comes from hiring out to 
lawyers? 

A. I believe it's more than 

90 percent. I cannot be more precise. 

i 

Q. Let's go back. In '96, the gross 
income was somewhere near four million, right? 

A. That'>s correct. 

Q. Do you have -- what's your best 

estimate as to the gross income of Welch 
Consulting in '97? 

A. I don't know. I'm sorry. 

Q. Is it about on the same track as 

last year? 

A. I think it's going to be more. 

Q. Do you expect '97 to be over four 

million? 

A. That's what I just said. 

Q. Do you expect it to be over five 
m i 11ion ? 

A. I don't know. 

Q. The greater than 90 percent of the 
income of Welch Consulting coming from hiring 
out to lawyers, has that been a constant 
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for -- over the years? 

A. I think if you were to put all the 
years together it would be true. There may 
have been year to year variations, some years 
in which it was not true. 

Q. When did Welch Consulting begin? 

A. I bega'n using the name Welch 

Associates, which, by the way, is the name 
that we're incorporated under in California, 
in 1976. I incorporated in 1980. And then in 
1990, 1991, I opened an office in Houston. 

There is someone in Houston doing business 
under Welch Associates, and I changed the 
name - - a d/b/a of the firm to Welch 
Consulting. 

Q. Let me get this -- make sure I 
understand. The correct name of your company 
is Welch Associates? 

A. That's correct. 

- ^ 

Q. That's a California corporation? 

A. That's correct. 

Q. And you have a d/b/a that you use 

which is Welch Consulting? 

A. That's correct. Both in 

California and in Texas. 
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Q. - -Gross income -- gross billings of 
Welch Associates, the^California corporation 
is what I'm talking' - r ab*out, in '95, best 
estimate? _ - r: i : 

A. Two and-a'half million, maybe. 

Q. What's the highest that Welch 
Associates has ever made in a single year? 

A. I believe it was last year. .I'm 
not sure. « .. ~ 

Q. During the '90s, do you 
remember -- can you give me' your best 
estimate -- . . 

A. It definitely was last year, 
during the '30s. 

Q. Okay. But 'for each of the years 
in the '90s, give me your best estimate as 

to - - . • ■ • i “ vi 

A. ' I'm sorry. I can't. I think, it 

was pretty -- there wasn't an appreciable! 

£ 

trend in '90, '91, '92, '93, '94, '95. '.:96 

was up appreciably, and it looks like '97 is 
going to be larger than '96. That's all I can 
tell you. 

Q. Would it be fair to say for the 
years '90 to '94 that a good average for that 
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time period would be about two and a half 
million per year? 

A. I don't think I could improve upon 

that, as I sit here, 

Q. Is that a yes? I didn't 
understand. 

A. I don''t know what fair to say 
means. I'm telling you that that's not a bad 
guess. That's all I can tell you. 

Q. Well, I'm not trying to get you to 
guess. I'm trying to give me -- you're the 
man that knows. I want your best estimate. 

A. Oh, I see. Well, I can't do 
that. All I can do is guess. I do not 
remember those numbers. 

Q. But those records are readily 
available, aren't they? 

A. Sure, They should be. 

Q. And who sees how much Welch j 
Consulting makes other than you? f 

A. My accountant, my wife, and Cora 

Bruntdan. 

Q. Who is that? 

A. She's the chief financial person 

m the company. Secretary of the corporation. 
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-Q. ” Okay. iSo - if we wanted to know the 

answer to some of thes^ questions, like how 
much Jones, Day has paid you or how much your 
gross-billings were in :: the '90s, you could 
call*her at a break and she could give you 
that information? *•• - i 

A. Yes, i think so. It might take 

15, 20 minutes. It wouldn't take long.; 

» 

Q. Okay- Do you mind doing that? 

A. Yes. 

Q. Pardon me? j 

: -A. - "'Yes. ■ '■ jj t * 

Q. Why? ; - 

A. For the same reason that I told 

you before: I just-don't understand the 


relevance. ! ' I don' t : appreciate it. I view it 
as an invasion E of privacy." If I'm-instructed 
by the Court to^ tell-'you, I will. Otherwise I 
will not. rf : 4 


Q. p You are refusing, then, to^tell us 
what you've made from consulting practice 
or -- you refuse to tell what the gross 
billings of Welch Consulting are for the years 
'90 through '94? 

A. Yeah, that's what I told you. I 
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gave you a crude guess. I have no reason to 
believe it's high or low, but I'm certain it's 
not accurate. 

Q. And all it takes is a phone call 
for you to change that from a guess to a fact, 
and you refuse to make that phone call? 

A. One oir two phone calls, that's 
correct. 

Q. And you refuse to make that phene 

call? 

A. Yes. 

Q. Do you have an employment 
agreement with the tobacco industry in this 
case? 

A. I don't recall. I'm sorry. 

Q. Do you use a standard employment 

agreement with clients? 

A. We try to. 

Q. Is that the standard practice at 

Welch Associates, to get a written employment 
agreement with every client? 

A. We would like to do that. It's 
certainly not the standard practice. 

Q. Do you think you have an 
employment agreement in this case? 
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A. I do not know. I'm sorry. 

Q. Do you think you have an 
employment agreement with Jones, Day in the 
case that just settled six to eight weeks ago? 

A. I would be-surprised if we had in 
that case. We're -- I'm trying to get these 
things done and I'm finding it very difficult. 

Q. How would you find out if you have 

* 

an employment agreement with regard to 
tobacco? T 

A. I -- you know, I guess I could ask 
my secretary and the woman who handles the 
filing for the company in California. 

Q. Can you do that during the next 

break? 

A. Sure. 

Q. And if there.is an employment 

agreement, will you agree to provide that: to 
me? 5 

• f 

. ' v f 

A. Unless there's an objection over 

here, I would have no reason to. 

MR. WILLIAMS: Is there any 
problem with that, Peter? 

MR. BIERSTEKER: I'll see if 
it's required. If it's required, I'll produce 
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it; if it's not, we're not. 

Q. (By Mr. Williams) Do you have a 

correspondence file on this case? 

A. There probably is one. I do not 
personally maintain it, and I have not looked 
in it. 

Q. Do you have any objection to me 
seeing the correspondence file in this case? 

A. Personally, no. But I will do 
what -- what I'm instructed as far as the^ 
company's position. I 

j; 

MR. WILLIAMS: Peter, what's 

your position on the correspondence file?r 

MR. BIERSTEKER: I don't 

believe the correspondence has been required. 
As you know, the Court's rules of procedures 
set forth what is to be produced and what- is 
not by experts retained to provide testimony 
m this matter. I believe we have complied 

V 

with those requirements and have given you all 
that we are required to give you. c 

To the extent that you are 
now requesting that we produce additional 
materials that are neither required to be 
produced pursuant to those privileges, and 
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also that your own witnesses have not provided 
to us, the answer is no. 

MR. WILLIAMS: You refuse to 
give me the correspondence file is what you're 
saying. 

MR. BIERSTEKER: I need to 

review what is required and what is not 
required. If it is required, you can have it; 
if it is not required, you may not. " 

MR. WILLIAMS: You should 
have done that before you got here, Peter. 

MR. BIERSTEKER: Well, •do" you 
know, Mr. Williams? 

Q . (By Mr. Williams) Do you have' 

internal records -- what internal records ~ 
would you have on this case? I guess you' • 
would have records for number of hours, 'right? 

A. That's correct. Billing records. 

■■ t. 

i , 

Q. And those -billing records, wiU-1 

they describe what that person did during'^ 
those hours? ^ 




A. I believe so. 

Q. And they would show 

have travel records? 

A. I doubt that they're 


would you 


in any 
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systematic file. They could be. 

Q. Would the people who worked on 
this case have notes? 


*» i 


' 


1 



< 


1 

I 




!l 


A. I don't know. 

Q. Would they have computer files of 
the work they've done on this case? 

A. Somewhat. 

Q. Do you have any objection to 

providing to me the notes taken by the people 
working in this case -- working on tobacco at 
: r. i s Welch Associates? 

A. The—I mean, if I'm 

instructed -- I have no personal objection. 

:r I'm instructed to do so, I will do so. 

MR. WILLIAMS: Can we have 

the notes? 

MR. BIERSTEKER: My 

understanding is that those materials are ^not 
required to be produced pursuant to the • 

it 

Court's procedures. If that understanding is 
correct, the answer is no. 

Q. (By Mr. Williams) Do you have any 

objection to providing the computer records of 
tne individuals who have worked on tobacco for 
Welch Associates? 
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A. Same answer. No personal 
objection. 

MR. WILLIAMS: Can we have 

the computer records, sir? 

MR. BIERSTEKER: We have 
produced to you computer records that concern 
the analyses upon'which Dr. Welch is relying 
pursuant to the requirements of the Court. To 

t 

the extent that there are other computer 
records that we are not required to produce, 
the answer is no. - 

Q. (By Mr. -Williams) How many hours 

did you tell me that -you personally have £ 
worked on tobacco-related'issues, Mr. Welch? 

A. I don't be 1-ieve I did. . •-! 

Q. What's your best estimate? • I 
A. I would have to confer with -the 
attorneys here to know-whether I should 
respond. - • - | 

Q. Well, are you refusing to tel§l me - 
your best estimate of the number of hours' 
you've worked on tobacco? 

A. Well, you're asking about all 
tobacco-related matters, which would include 
the consulting work as well as the work -- in 
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1 i! combination with the work in Texas, and I 

i 

2| don't believe that I'm required to answer 
3| that. And if I'm not, I do not intend to. 

I 

| MR. WILLIAMS: Can he tell us 

i 

5| the number of hours that he has worked on 

*obacco? 

i 

MR. BIERSTEKER: No, I would 
like for him not to do that. If you want -- 

MR. WILLIAMS: You're 
... instructing him not to? 

MR. BIERSTEKER: To that 

12| question, as phrased. If you want to ask him 
I how many hours he worked on the Texas matter, 

I'll be happy to tell you that. 

Q. (By Mr. Williams) How many hours 

I 

. , r.ave you worked on the Texas matter? 

: 7 I A. I could only guess. 

Q. That's because you didn't bring 
your records which would show the exact j 

I * 

amounts, right? r 

-it A. I'm not sure that my records 

■.dent if y what is Texas and what is not. 

:: 1 ! Q. Oh. So what is your best estimate 

I 

-i oi Texas hours? 

A. My best guess? 300 to 350. 
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3 

*1 

5 


Somewhere in that range. 

Q. You personally? 

A. Me personally. 

Q. Now, what is your best estimate of 

the number of hours that other people in your 
firm have worked on the tobacco case? 

A. I don’t have the vaguest idea. 


8 


9 


1 0 


' -1 
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8 
' 9 
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I'm sorry. 

Q. But there are records that would 

show that, right? -• 

A. Yes. 

Q. How many hours have other people 

in your firm worked on the Texas case? ; . 

A. I don't know. 

Q. Well, let-me ask you, have the 

other people worked more hours than you? ‘ If 
you combined the other- people's hours, are you 
more than the other people combined or f less? 

A. Less. I 

• ^' 

Q. So if we -- less than -- we 1-lt, 
what percentage of that total hours worked on 
the Texas case have been done by you? 

A. I don't know. 

Q. What's your best estimate, 

Mr. Welch? 
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I'm sorry. 


A. I don't have one. 

Q. Could be five percent? 

A. I don't know. Could be. 

Q. So let's assume that, then, that 
:c's five percent. 

A. Okay. 

Q. Because you said it could be. So 
>.5 percent, following what you say, 95 percent 
cf the time spent on the Texas case could be 
ry other people in your firm for whom there 
ire records that show what they did, where 
they went, their notes and their computer 
:lies, and all of that information is readily 
available if you ask for it, right? 

A. I believe that's correct. But I 

r.ave no idea about the 95 percent. 

Q. And the lawyers -- 

A. The information is there. 

Q. The lawyers didn't ask you to + 

d- 

bring that today, did they? r 

A. That's correct. 


MR. WILLIAMS: Peter, you're 

rlaying games. 

MR. BIERSTEKER: I 

respectfully disagree. 
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MR. WILLIAMS: Well, we'll 
see, because: you are. That's ridiculous. 

MR. BIERSTEKER: All right. 
Well, I think your position here is 
ridiculous, but go ahead. 

Q. (By Mr. Williams) What did 

these -- the 95 percent of the work done by 
people other than Finis Welch, what did they 
do? Do you know .without looking at the ■ 
records? : c X' 

A. I have a pretty good idea. But I 
do not think it's fair to characterize it as 
9S percent of the work. I do not know. 

Q. Was it the vast majority of the 
work was done by people other than Finis - - 
Welch, wasn't it? • 

A. The maj ority. 

Q. Could be as high as 95 percent, 

4 I 

couldn't it? - 

A. It could be. ; ^ 

0. And the only way we would know is 
to look at the records you didn't bring, 
right?. 

A. Yeah, you might be able to tell 
that. I mean, there's an issue as to whether 
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those records distinguish work in Texas from 
other work. 

Q. And you could have those records 

faxed here today, couldn't you? 

A. Sure. 

MR. WILLIAMS: Can we have 
those records faxed here today, Peter? 

MR. BIERSTEKER: As I told 
you before when you asked me this question, 
there are procedures that specify what is .to 
be produced by testifying experts. My 
understanding is that billing records are not 
among the materials that testifying experts 
are required to divulge. We have already 
divulged, I believe, Dr. Welch's and Welch 
Consulting's total compensation in this matter 
to you. Pursuant to those policies, I think 
that's all we're required to do. If that^ 
understanding is correct, subject to ^ 

confirmation during a break, the answer to 
your question is no. 

Q. {By Mr. Williams) Well, let me 

ask you this, Mr. Welch. On how many 
occasions have you met with representatives 
from the tobacco industry? 
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A. I don't remember. I'm sorry. 

Q. Give me your best estimate. 

A . Six to eight. 

Q. Pardon me? 

A. Six to eight. i - 

Q. And where have those meetings 

been? 

A. In Houston and in College Station, 

and yesterday here in Dallas. One meeting in 
Austin. ' . 

Q. By the way, have you ever met 
anybody else that the'tobacco industry has 
hired on this case? ' ' - • 

A. Mr. Rubin at Harvard. I met' : him 
once years ago. ~ 

Q. Did you meet him in connection 
with this case? ^ 

A. No. 

Q. Any of the other people hiredj;in 

. . ; i 

this case? -f 

A. Yes. I met in Austin with a 1 group 
of professors who were involved in the lawsuit 
to get a restraining order, and we met in 
conjunction with the hearing for a temporary 
order on this rider to the funding of the 
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public universities that the state legislature 
did back last spring. 

Q. And with whom did you meet then? 

A. There's Mr. Hoover, who's at Texas 
A&M Corpus Christi. There's a person whose 
name I believe is Cecil Reynolds who is on the 
faculty at the main campus. And I believe 
chose are the only two. 

Q. Let's go back. Where was your 
first meeting with any representative from the 
tobacco industry? 

A. Houston. 

Q. And when was that? 

A. I told you earlier, I thought that 
it was in the fall of '96 and it might have 
been in November. Could have been in 
December. I'm not sure. 

Q. Where was the meeting? 

4 

A. In Houston, I just indicated.^ 

Q. Houston is a rather large cifcy. I 
meant where in Houston. 

A. It was in the building where I 

have a small Houston office. 

Q. Well, where -- I mean, it was not 
m your office? Where was it, then, I guess? 
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A. Well, it was in a conference room 
that's used jointly by tenants in the 
building. ~ 

Q. And who attended this meeting? 

A. Tim Atkinson, Peter Biersteker, 

James Pearce, Mike Ward, John Antell’ and 
myself. I believe that's the full 

Q. And how long did the meeting last? 
A. Less.than two hours, more than 

one* ’ ~ w ■ 

. ■ 

Q. And did any of your people take 
notes during that meeting? • I 

A. I don't know. /iL 

Q. You would expect that out of -a 
those -- what did you say, five people that 
were at bhat meeting from Welch? ;1 « i 

A. No, I -- just a minute. I * thought 
I said Jim Pearce and -John Antell, Mark«Ward 
and myself. That's four. -a, 

Q. Out of those four people, wouldn't 
you expect that one of them would take,some 
notes as to what in the heck was said during 
that two-hour meeting? 

A. Given the kind of meeting it-- was, 

I would be a little surprised if they took 
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notes. 

Q. Why? 

A. Because there just were no 

specifics. I mean, it was more of a -- you 

know, we were selling. They were buying, we 
-oped. And we were trying to impress. And 
there was just nothing with any specificity 
about the case. 

Q. You were selling and they were 

buying, you hoped. 

A. Uh-huh. 

Q. Correct? 

A. That's correct. 

Q. And you were selling yourself as a 

potential witness in this litigation, right? 

A. That's right, and consulting 

analyst. Whatever. 

Q. What percentage of your income, 

y.r. Welch, comes from selling yourself as a 

<• 

trial witness? r 


A. 

Myself personally? 

- 

Q. 

Yes, sir. 


A. 

As a potential or as an 

actual? 

Q. 

I don't mean to quibble. 

What 


percent comes from 
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A4 Something very small. And I don't 

know. 

Q . Well, let's talk about you 
personally for a second. 

A. Okay. 

Q. We know that 90 percent -- more 
than 90 percent oi Welch Consulting comes from 
working for lawyers,* right? 

A. That as correct. 

Q. And we know that that's been'that 

way for many years/ right? 

A. That's correct. 

Q. And we know that this year is: 

going to exceed last year, and last year. is 
close to $4,000,000 that -- from Welch --that 
came into Welch Consulting. : 

A. That's correct. 

Q. How much ; of your personal income, 

then, comes --what percentage comes from|this 

i 

Welch Consulting entity that works 90 percent 
for lawyers? 

A. More than a hundred percent. 

Q. Repeat that answer for me. 

A. I said more than a hundred 


2 S 


percent. 
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Q. What percentage of your income 
comes from working at Texas A&M? 

A. I don't know. I thought I told 

you that I would not tell you the income of 
the corporation. That I would give you an 

! 

* 1 ;iea as to my billing hours, which I've done, 

my hourly rate, which I've done. And I told 
you the number of dollars of my Texas A&M 
salary.. If you would like I will repeat 

:. j that. 

Q. No, sir. 

... ! | A. But I will not give you an answer 

i - 

. .• i that will permit you to try to back out the 
: ; , answers that I have just refused to give. 

i 

Q. No, sir. You may have 27 

t 

different sources of income. All I'm asking 
is what percentage of your income comes from 
being an A&M professor. x 

. A. Okay. I refuse to answer. 

j 4* 

: i Q. Why? 

A. I explained just a moment ago. 

| 

.. Perhaps you would like for me to repeat it. 

Q. And you continuously refuse to 

: ; tell -- to let the jury or the judge or 
; r i anybody know what percentage of your personal 

i 
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income comes from this Welch Associates where 
90 percent of the income comes from lawyers. 

Is that your position? 

A. That's what ”1 said. I told you 
earlier that it's more'than a hundred percent, 
but I will not give you specifics. 

Q. What's that mean? 

A. It means' I own a ranch and I lose 
a lot of money at the 5 ranch. Okay? So' -- 

Q. How can more than some -- how can 
you have income of more than a hundred percent 
from an entity? 

A. It's easy. Suppose you have -two 

sources of income, one you get $20,000 a year, 
and the other you lose $5,000 a year. So your 
income is $15,000. 133 percent of your income 

comes from the $20,000 source. X 

MR. BIERSTEKER: You want to 

I 

take a short break? $ 

MR.'WILLIAMS: Well, waft a 

minute. ' j ~ 

Q. (By Mr. Williams) So that's 

your -- that's what you would explain? You 
would consider if you have $20,000 in income, 
and you lose $5,000 at the ranch, that you 
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don't still have $20,000 worth of income? 

A. That's what IRS says. Says it's 

1 5 . 

Q. Well, I'm not trying to be a tax 
person. I'm trying to ask you just basically 
what percentage of your income. I'm not 
talking about deductions or losses. Don't 
even get into that, Mr. Welch. Just what 
percentage of your income comes from this 
consulting firm that is 90 percent or more 
paid by lawyers? 

A. So you're asking what percentage 

of the positive numbers comes from this? 

Q. Yeah, of your total income. Not 
your deductions and -- 

A. Total income includes negative 

numbers. 

Q. No. Let's just use -- 

A. I'm sorry, it does. 

Q. Okay. Let me define it for you. 

The numbers -- the positive flow into 
somebody's income. You know what I'm talking 
about? 

A. I know exactly what you're talking 
about, I hope. 
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Q. Of the positive stuff, what 
percentage, then, comes from this entity 
that's devoted to lawyers? 

A. Okay. I refuse to tell you. 

MR. WILLIAMS: Now do you 
want a break, Peter? 

l^R. BIERSTEKER: Yes, I .do. 
THE VIDEOGRAPHER: Off the 

video record. > 

(A recess was taken.) * 

THE VIDEOGRAPHER: We're on 
the video record. </.: 

Q. (By Mr. Williams) Mr. Welch, .have 

you made any notes during the 350 hours that 

■f 

you've worked on the Texas case for the • .. 
tobacco industry? 

A. Yes. * "i 

Q. Have you provided those to usi 


today? 


i ■:£ 

f 


A. NO. ’’,f 

Q. Do you have them with you? 

A. No. I have a few things that I've 

jotted down the last couple of days, but 
otherwise, no. 

Q. Okay. Can we see those? 
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A. I have no personal objection. 

MR. WILLIAMS: Peter? 

MR. BIERSTEKER: I don't 
believe you're entitled to have them. 

MR. WILLIAMS: His notes on 

"he case? 

MR. BIERSTEKER: I don't 
think you are. Let me tell you what I think 
you're entitled t.o have. 

MR. WILLIAMS: Never mind. 


understand 


you ? 


MR, BIERSTEKER: Well, do 


MR. WILLIAMS: You don't need 
to make a speech. If you say I don't get ,his 
notes in the case -- 

MR. BIERSTEKER: Subject- to 

my review of the applicable court orders,.^ 
which we are in the process of retrieving^- the 
answer is no. If I'm wrong about what the 
court orders provide, then you may have them. 

Q. (By Mr. Williams) Now, you've 

worked 350 hours on the Texas part of tobacco 
litigation, right? 

A. I believe I said three to 350 
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would be a guess. I'nr not sure exactly. 

Q. And what percentage is that of the 
total time that you've worked on the tobacco 
issue ? 

A. I'm not going to answer that: 

Q. And why? 

A. Because if I give you a number and 
a percentage, then you can solve for the total 
number of hours. > Then you can subtract out 
the Texas hours and you will know consulting 

i *■ ■■ 

hours, and my understanding is you are not 
entitled to it. - •» '• 

Q. Well, what number of hours have 
you worked on general issues of tobacco?" 

A. I don't know' offhand, but I• l 
believe that's also not -- something that: 
you're not to be privy*to. • I 

Q. So you won't tell me the number of 

A 

hours you've worked on the general issue-©- 

t 

the general issues within tobacco litigation? 

A. Not unless I'm instructed to do so 




by the Court. 

Q. Can you tell me what issues you 
r.ave worked on on tobacco litigation? 

MR. BIERSTEKER: I object on 
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grounds of privilege to the extent it relates 
to matters other than the Texas case. 

MR. WILLIAMS: I'm not asking 

about conversations. I just want to know what 
issues he's looked at. 

MR. BIERSTEKER: What 

issues? 

MR. WILLIAMS: So do you 

still object? 

MR. BIERSTEKER: I don't 

think you're entitled to know what issues he's 
worked on in other matters. 

Q. (By Mr. Williams) Well, what 

issues have you worked on for the lawyers that 
have hired you? 

A. In the Texas matter? 

Q. No, sir. What issues have you 

worked on regarding tobacco at the request of 
the lawyers who have hired you? * 

' 'V 

A. I'm not going to answer that;. 

Q. Who was employed in this case, 

Finis Welch or Welch Associates, the 
California corporation doing business as Welch 
Consulting? 

A. It would have been Welch 
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Associates. 

Q. And the disclosure that you made 
concerning compensation, is that compensation 
that was paid to Finis Welch or to Welch 
Associates? 




7 

3 

9 
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A. Welch Consulting, yes. 

Q. And how did you determine -- 

that's not all the money that's been paid to 
you by the tobacco industry, is it? 

A. No, I believe not. 1 

Q. And how did you determine what 

part to claim you had been paid in this case 
as distinguished from the part you had been 
paid in other cases where you've worked for 
the tobacco industry? 

A. I did not participate in the- 
production of that number. 

Q. Well, where did the -- who did? 

A. I got the request and I asked*Jim 
Pearce to work with Michel Vanderhart and f to 
go through the bills and try to determine what 
pieces of the bills were associated with the 
Texas litigation. 

Q. So who made the decision as to 
what bills or what -- how would that --‘who 
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was that person that made that decision as to 
what went to Texas and what went to other 
cases? 

A. I believe it was Jim Pearce. 

Q. And what information would Jim 

Pearce go to to make that decision? 

A. As I indicated earlier, the 
Killing records include hours each day by each 
individual together with a descriptor of what 
that person was doing. 

Q. Do you keep records of what you've 
received in this case from the lawyers? 

A. Yes. 

Q. What is that record called? 

A. Well, those would be the billing 
records. And, you know, they are moved 
once a bill is paid, it's moved, but it's 
retained. •: j 

Q. 

when they send you things, do you keep a log 
of things received from the lawyers? 

A. Oh, I'm sorry. I thought you 
-leant money. I think so. There should be. 

Q. And who keeps that log? 

A. I -- oh, man, I really don't know 


Well, what I'm asking about i^ 
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specifically. 

Q. Well, what all have you received 
from the tobacco lawyers? 

A. We supplied a list of materials 
chac had been reviewed or relied upon, and I 
believe that list is complete. If there are 
other materials tHat we received that we've 
not used, I think they are not on the list and 
I just don't know them.’ You know, I couldn't 
cell you about them. . z 

Q. Who completed the reviewed or^ 
replied upon list? Who prepared it? -• r 

A. I believe Michel Vanderhart;did, 
and then he consulted' with each of us 
individually. “ •; - i 

Q. And what is that person's , . 


position? • - -vi 

A. He's an analyst inside the fi.rm in 

i ' 

College Station. • 

Q. Why do you have an office in's 
College Station - - how many offices does your 
consulting firm have? 

A. Three. 

Q. Why do you have one in Houston, 

College Station, and California? 
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A. Well, we opened in California. 

And California is a good place to do 
business. We've been very successful there. 
When I decided to move to Texas A&M, I moved 
some resources to be near me, and I opened an 
office in Houston, which is very small, just 
to give me a base 'down in Houston because more 
Texas business will come out of Houston than 
any other location. Or that's what I 
be 1ieved. ^ 

Q. How do you market Welch 

Consulting? 

A. We beg. I'm sorry. We really 

don't do much to market it. We primarily live 
off of word-of-mouth. 

Q. Do you have marketing brochures? 

A. We have an envelope that we put 
materials in that we treat as a marketing^ 
brochure. 

■ Pi- 

Q. Do you have a person assigned-to 
marketing within your company? 

A. No. , 

Q. Do you do any study or review of 
the people who wish to hire you? 

A. Help me. In what sense? 


FULLER Sc PARKER 800-443-DEPO ( 3 3 76 ) 2 14 - 3 6 9 -DEPO ( 3 3 76 ) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK CITY 

http://legacy.library.ucsf.edto/tidjmd[ir0^aW/pdf industrydc uments.ucsf.edu/docs/mljl0001_ 


51716 9052 


73 


8 

9 

: o 

12 


1 8 
; 9 
2 0 




24 




Q. Will you work for essentially 
anybody that wants to sign a contract and hire 
you? 

A. Pretty much. I mean, you know, we 
have a -- for most things, things that we've 
done in the past, we have a fixed set of 
procedures and we'would want to make it pretty 
clear that we follow custom. But I do not 
recall us having .turned down a client in 
for any reason other than a conflict of K i 
interest. I guess there's some that I would 
turn down if they came back. j;2i 

Q. Well, can you think of any .-± 
industry that you would turn down that you 
would just refuse to work for? ; 

A. Oh, no industry that I think of as 

‘i 

being an official industry. Something that 

would be recognized*as legitimate tradejjor 

♦ 4 V 

legitimate commerce. ■ . 

Q. Are you proud of the fact that you 
are helping the tobacco industry? r ' 

A. Absolutely. 

Q. Why is that? 

A. Because I think, as an economist 

and as a Texan, that the people of Texas are 
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entitled to a fair and open hearing. And when 
I see some of the work that's being brought 
forward that I've commented in my report, I 
feel that there is a need for the kind of work 
that I can provide, and I'm delighted to do 
no . 

Q. For a 'f ee . 

A. For a fee. 

Q. You didn't volunteer to do this 

for them for free, did you? X 

A. No, sir, I did not. 

Q. You haven't taken any cut in pay 
to do it for them, have you? - 

A. No. 

Q. Charged them full rate, haven't 

you? 

A. Full rate. 

Q. But you won't tell me how much 
they've paid you in total, will you? X 

t* 

A. That's right. 

Q. Are you embarrassed about it? 

A. No. I just don't think it's any 
of your business. 

Q . I thought you were talking about a 
full and fair hearing. 
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A. I am, of '.the facts pertinent to 

2 

this litigation. 

3 

Q. And don't you think that.a full 

4 

and fair hearing would* allow the jury to know 

5 

how much they have -paid you? ^ ‘ - 

6 

A. I don't think so. 

7 

Q. You don't think the jury in order 

8 

to make a full and fair assessment of Finis 

9 

Welch, ought to know how much Finis Welch has 

1 0 

made from the tobacco industry? s : 


A. I believe that's what I just;.told 

12 

you. 'H .* 5*o V I r X 

1 3 

Q. And you don' t :think in orders for 

14 

the jury to have a fair-and impartial look at 

: 5 

Finis Welch, you don't'think that the jury is 

1 6 

entitled to know how much ; Finis Welch makes 

1 7 

off testifying every-year, do you? ' v 

1 8 

A. - I told youwill give you; ai 

; 9 

general idea as to the~hours I • bill andi t]he 

2 0 

rate at which I bill.That is what I :? 

*> 1 

personally earn for my own time associated 

2 2 

with work in litigation. 

2 3 

Q. You're not--- 

24 

A. I'll be happy to tell you that. 

2 5 

Q. You're not willing to tell the 
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jury, though, out of the corporation that you 
own a hundred percent of, lock, stock and 
barrel, that testifies across the country, how 
much Finis Welch makes from testifying for 
lawyers every year, are you? 

A. That's right, I am not. 

Q. And you don't think the jury needs 

to know that, do you? 

A. That'.s correct. 

Q. You think that's irrelevant. 

A. That's what I told you. 

Q. You think that the jury can assess 
Finis Welch without any information from Finis 
Welch as to how many millions of dollars he 
makes from selling -- using your words, 
selling what you sell to lawyers? 

A. I believe.I've answered this 

question three or four times. The answer, is 
going to remain the same. :j. 

Q. That it's irrelevant. 

A. That's what I'm saying. 

Q. What if Finis Welch made 

C3 million a year from selling, using your 
word, Mr. Welch, to lawyers? Would that make 
:t -- would that be relevant to a jury? 
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A. I don't believe so. But it would 
sure be relevant to me. 

Q. Well, how;much do you make a year 
from selling to lawyers? 

A. We've been there and the answer is 
still the same. 

Q. Let's 'go back to this -- did you 
do any research of the tobacco industry: before 
you agreed to go ,to work for them? 

A. No. 

Q . What do you know about the tobacco 
industry? 

A. Not too much. 

Q. Did you - — you made one of your 

criticisms -- did you criticize the State for 
failing to put in some percentage reduction 
for the -- or relate the State's averages to 
the conduct of the tobacco industry? ■- ... 

A. Sure. t 

* 

Q. Is that one of your criticisms? 

A. Yes, sure was. 

Q. Well, tell me what that conduct of 

the tobacco industry is that you referred to. 

A. My understanding is that there is, 
sort of in the prayer for relief, a reference 
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to undefined actions and, you know, I don't 
know exactly what they are. I have assumed 
that they were of the nature of withholding 
information concerning the detrimental effects 
of smoking. 

Q. Well, now, let me get this 
straight. You criticize the State because 
there's -- in your opinion, you think there 
out to be some relationship to the misconduct 
of the tobacco industry; is that correct? 

A. Yes. Absolutely. 

Q. What is the misconduct of the 
tobacco industry that you know about? 

A. I don't know. But what I said -- 

Q. Okay. Do you know -- 

A. Excuse me. What I said was if 

you're going to compute an economic damage, 
you must have a triggering event. You have 

something that happens, at which time the 

¥ 

damage potentially begins to accrue. And I 
didn't see anything in these studies that I 
re/iewed by Drs. Max or Miller that made any 
reference whatsoever to a point in time or a 
triggering event or made any attempt 
whatsoever to trace the time profile of what 
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the effect might have been. 

Q. Do you have any expertise on the 
time that should be used in -- that you: 
criticize Drs. Miller and Max for not using a 
time? Do you know what’time -- do you have an 
opinion as to what time should be used? - 

A. No. ' 

Q. You criticize them for not.having 
a triggering event. Do you have any expertise 
as to what the triggering event should be? 

A. No. That's not what I claimed. I 

said if you are going'-to measure an economic 
damage, you must have an origin, got to have 
something. And it's not there. Now, don't 
turn around and ask me, well, what is it. I 

don't know. I didn't bring the lawsuit.- 

! 

Q. You said there must be an origin. 
Do you have any expertise as to what thei^; 
origin should be? ; i | 

A. No. That's not what I'm saying. 

Q. Okay. 

A. I'm saying you compute a damage 

from a point in time. 

Q. Now, tell me what the point in 
time should be. 
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A. I don't know. 

Q. You've looked -- 

A. I had assumed that the State's 

experts would have told me. 

Q. Have you looked at the conduct of 
the people that you work for? 

A. No. 

Q. Have you ever read any -- any book 

about the conduct of the tobacco industry? 

A. No. 

Q. Have you read anything other than 
maybe reading something in the newspaper about 
the conduct of the tobacco industry? 

A. Nothing particularly pertinent. 

Q. Well, let me ask you. Are you a 
moral person? 

A. Yes, sir. 

Q. Do you try and do business in a 
moral and ethical way? j 

A. Absolutely. - 

Q. Do you think the tobacco industry 

is a moral business? 

A. I typically do not think of 

business firms as a general rule, other than 
firms that provide personal services, as moral 
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or immoral. I guess those are judgments that 
I just don't make. Is it a legal industry? 

Is it's -- or is its existence sanctioned by 
everything that we do, by the State of Texas, 
when it imposes excise taxes on the industry? 
As far as I know, yes. - 

Q. The last'word you said was yes. 

So let me repeat my question^because I think 
your answer is yes. In your opinion, are the 
cigarette companies a moral group of £ 

companies? If you can tell me yes or no,■ 

n 

first, then I'll let you explain your answer. 

A. I guess Irdon't know. And I<;also 
did not understand exactly what one wouldtmean 
by the morality of something that's as ■: 
many-headed as the tobacco industry. ;•> £ 

Q. Let me be:?precise . . The clients 
that you represent, that you are here on 5 j, 
behalf of, the cigarette companies, thosef 
precise clients, do you believe those are! 
moral companies that -- for whom you have, 
signed on to be their expert? 

A. I don't know. As far as I know, I 
would say yes, but it's not something that I 
have delved into deeply. 
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Q. Does it matter to you whether the 
people you work for are moral companies or 
not ? 


3 





A. No. The reason is I believe that 
the companies definitely have a right to an 
'pen and a fair hearing. They have a right to 
a correct assessment of damages that might 
have accrued to some action of which they're 
accused. I think; every company, every person 
has a similar right in this country, as far as 
: understand it. 

Q. And you'll work for any company 
regardless of whether they're morally --.a 
moral company or not. You'll go do work for 
them is what you're telling me, right? 

A. If I have -- ; 

Q. If they need you and can afford 



A. And if I have the freedom to use 
T,y best judgment concerning procedures that I 
employ, yes. 

Q. Why would it not make any 
difference to you whether or not the people 
mat employ you are moral or immoral? 

A. First of all, I do not believe 



& PARKER 800-443-DEPO(3376) 214 -369-DEPO(3376) 

: a - fort worth tyler longview new york city 

http://legacy.library.ucsf.edto/lidieidp1S^g0Wpdf industrydocuments.ucsf.edu/docs/mljl0001_ 


51716 9062 




83 


1 

1 that I said it makes no difference. If I did, 

2 

| then I misspoke. It probably does matter to 

3 

me. That's not to say that I would not- 

4 

represent someone who P view as immoral simply 

5 

because I believe we,- in this country, in this 

6 

state, are all entitled to a fair and open 

7 

hearing and an objective assessment of 

8 

damage. And that's what I'm working on. 

9 

Q. Do you -- have you ever looked at 

1 0 

the hearing where the chief executive officers 


of the tobacco companies went in front of 

12 

Congress and swore under’ oath that theijrl r . 

1 3 

products were not addictive? Were you - - did 

14 

you know that that happened? : 

1 5 

A. I have heard comments aboub ;being 

1 6 

1 

addicted to jelly bears or candy bears, 

j; 

1 7 

whatever it is. And I don't quite know where 

1 8 

that happened, but if. that's what you're-^ 

1 9 

* 

referring to, then I've heard it discussed. I 

20 

didn't see it. •' "■>$ 

■ 

*> ’ 

0- You didn't know that these people 

*1 

had gone in front of Congress and swore under 

2 3 

oath in front of Congress that cigarettes are 

24 

not addictive? Were you aware of that? 

2 5 

A. That's what I thought I just tried 
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to tell you. 

Q. Were you aware of that? If you 
could say yes or no, I would go on to 
something else. 


D 


A. I am not aware that that's what 




- ! 
; 5 | 

i 


they've done. 

Q. Are cigarettes addictive? 

A. I guess I don't quite know what 
addiction means in a full and formal sense. 

If you would give me a detailed explanation, I 
think I could opine. 

Q. Use what you normally think of as 

addiction. Use your own personal Finis Welch 

definition. Do you think cigarettes are 
addictive? 

A. Personally, I don't think they're 

addictive. 

Q. Do you think cigarettes cause. 

disease? ,-ir 

' I 

A. Yes, I sure do. -‘r 

Q. Do you know what diseases 

cigarettes cause? 

A. I have seen, you know, lists of 

diseases that are supposed to be affected by 
cigarettes smoking. 
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1 

Q. No, sir, not affected. I said, do 

2 

you know -- 

3 

A. What disease they 

4 

Q. Listen to my question. I'm trying 

5 

to be precise in my use of my words. 

6 

A. Okay. 

7 

Q . Do you know 

8 

THE VIDEOGRAPHER: Excuse me. 

9 

I think your microphone fell down. 

10 

MR.' BIERSTEKER: He did that 

1 7 

on purpose. - r . 

12 

THE WITNESS: Just leave it 

1 3 

there. 

14 

MR'. BIERSTEKER: That's- 

1 5 

right. ; - • J - 2 

i 6 

Q. (By Mr. Williams) No, you're 

i- 

1 7 

going to have to answer the question, 

1 8 

Mr. Welch, whether you like it or not. 

1 9 

A. No one will have any idea whi^ch 

2 0 

question I'm answering. ; 

2 1 

Q. I know. They will, though. Trust 

22 I 

me . 

2 3 

Do you know what diseases, 

2 4 

Mr. Welch, cigarettes cause? 

25 

A. I know some diseases that I 
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relieve cigarettes cause. 

Q. Which ones? 

A. Oh, heart disease, lung cancer, 
emphysema. 

Q. Anything else? 

A. Those, I think, are the most 

.-rportant ones. 

Q. Anyone else -- anything else? I'm 
ret-asking for just the most important. I'd 
.ike an exhaustive list that you are aware 

A. Bronchihtis, any number of 

:-.‘spiratory conditions. Certainly, you know, 

other cancers of the mouth and throat. I 
* hink that's pretty much it, as far as I 



-4 i| 

! 

-- i 


Q. Is it fair to say you are not an 
•-■Xpert and don't hold yourself out to the^ jury 
to have any expertise as to what diseases^ are 
actually caused by cigarettes? i 

A. That's fair to say. 

Q. Is it your opinion that it costs 

•r.jr.ey to treat diseases? 

A. That's.definitely my opinion. It 
rosts money to treat diseases. 
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Q. Are you a medical economist? 

A. No. 

Q. Are you a health care economist? 

A. No. 

Q. Are there people who specialize in 

the area of health care economics or medical 
economics? 

A. Yes. 

Q. Health care economics and medical 

economics, are those the same thing? »■ 

A. To me, they are. 

Q. Okay. And there are specialists 

in that area of economics? 

A. Yes. 

Q. You are not a specialist in the 

area of health care or medical economics;-is 
that correct? 

A. I think that's what I said a -few 

t 

minutes ago. * ‘ | 

Q. Do you teach in the area of^ health 
care economics? : 

A. No. 

Q. Have you ever written in the area 

of health care economics? 

A. I have not published in the area 
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3 

"1 

5 




* 




- 3 I 

'' i 




of health care economics. I have reviewed 
health care research and written reviews and 
responded in that way, but nothing published. 

Q. Have you ever been retained as an 

expert in the area of health care economics 
other than by the tobacco industry? 

A. I didn't think I was retained by 

the tobacco industry in the area of health 
care economics. s If you're asking have I been 
retained to work on an issue in which health 
was presumably affected, the answer is yes, I 
have, other than smoking. 

Q. Well, let me go at it this way. 
Have you ever -- how many years have you been 
working for lawyers as a testifying witness? 

A. Oh, man. I did my first 
consulting, I believe, in 1966. 

Q. So in that 31-year period of being 

a paid witness - - am I correct about that? 

A. If -- that's your -i 

characterization. 

Q. In that 31 years, have you ever 

held yourself out or testified as a health 
care economist? 

A. No. And I'm not doing that now. 
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1 

MR. 'WILLIAMS: We need to 

2 

change the videotape, sir. 

3 

THE VIDEOGRAPHER: Off the 

4 

video record. 

5 

(A recess was taken.) 

6 

THE .VIDEOGRAPHER: Back on 

7 

the video record.' 

8 

Q. Has any governmental agency ever 

9 

come to you with*regard to the area of health 

10 

care economics? 

1 1 

A. Yeah, I guess so. 

12 

Q. Who? • " ' ' ^ 

1 3 

A. There's a review panel that's 

14 

referred as a study section inside NIH that 

1 S 

reviews proposals in -- associated with * - 

16 

economic demography and aging, and they have 

17 

come to me a number of times and asked me to 

18 

review research proposals dealing with health 

1 9 

care economics. /| 

20 

• i 

Q. Even though you admittedly"-- am I 

2 1 

correct, you admit you are not an expert in 

22 

health care economics? 

2 3 

A. Yes, that's what I said. 

24 

Q. And so all you were really doing 

2 5 

was reviewing a grant report -- proposal where 
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somebody else was going to do the research and 
the government just asked you your opinion on 
whether or not to look at that grant 
proposal. Is that the limit of -- 

A. They asked me what I thought of 
the quality of past work done by the 
researchers, the quality of the proposed 
research both in terms of general economic 
thought as well as statistical methodology, 
and in one case, the actual questions that 
would be collected, and some of those 
questions dealt with self-purported health 
status . 


Q. But the reality is, you may have 
been asked for your opinion on somebody else's 
work, but nobody has ever -- the government 
has never really come to you for your opinion 
on health care economics; is that correct? 

A. That's -- yeah, that's what L- 
said. f 

Q. Now, you told me that in your 
-pinion, cigarettes cause disease and disease 
costs money, correct? 

A. That's correct. 

Q. Do you think that people on 
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1 

2 

3 

4 

5 

68 

7 


8 

9 

10 

11 

12 

13 

14 

1 5 
16 

17 

18 

19 

20 
21 
22 

2 3 

24 

25 


Medicaid in Texas smoke : cigarettes? 

A. I have a s dark suspicion that they 

do. . c ’ f. t- 

Q. And is it^your common sense that 

Medicaid recipients in Texas who smoke 

cigarettes have gotten cigarette-related 

* * 

diseases which have cost money to treat that 
has been paid by the State of Texas? 4 ^ 

A. I believe that's true. i >■ 

Q. Is there-any doubt' in your mind 

that the State of- Texas, then, has paid money 

. i 

to treat Medicaid recipients for diseases! 
caused by cigarettes?-*- ^ * ;' = i 


A. 

Q. 


No, I don't think there is 


- *- 


That'S ah-undisputed fact in r your 


mind? 


A. 

Q. 


In my mind, ; yes . - ••« • •' 1 ' - r 

Is there’ any -- let - me ask you 

. ' ’ 1 

next about employees and retirees of the^State 

of Texas. Do you*likewise believe that " * 
cigarettes have caused*disease within that 
group and that if they have incurred medical 
expenses, treating those diseases and those 
expenses have been paid by the State of Texas? 
A. In part, yes. Not fully. 


cn 

<T\ 


KD 

<S> 
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i 

! 


' 


Q. Okay. Explain. 

A. I mean, retirees and employees of 
the State of Texas as well as the Medicaid 
recipients pay part of their own bills. 

Q. Okay. Let me be precise in my 
question. Is there any doubt in your mind 
that the State hafe paid for medical expenses 
incurred by employees of the State of Texas 
who have cigarette-related diseases? 

A. Not in my.mind, no. 

Q. You think that's a fact. 

A. I believe so yes. 

Q. Undisputed in your mind. 

Clear-cut fact. 



1 
* i 

i 


•■•I 

: | 

-M 


A. That's what I tried to say." 

Q. Do you think that it's also a 

clear-cut fact that the State of Texas has 
paid for the treatment at charitable hospitals 
for the treatment of citizens of Texas for 

ir 

tobacco-related diseases? 


A. 

I 

believe 

that's true 

as well 

Q. 

I 

take it. 

then, from 

your 


statements that you would agree that the State 
of Texas has paid medical bills and incurred 
damages as a result of paying those medical 
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bills for cigarette-related diseases. 

A. I agree that the State of Texas 

has paid medical bills. I also believe,that 
if one takes the appropriate longitudal view, 
the temporal view, of^ what the effects of 
smoking are, that there are no -- there is no 
evidence that the'state of Texas has incurred 
damage. 

Q. Let's answer my question, then, 
and go to yours—your point. Would you 
agree --and letis do it first on an annual 
basis, that in a given year, the State of: 
Texas has been damaged in that the State has 
paid for medical bills for treating 
tobacco-related diseases in the Medicaid and 
the employee population and the charitable 
hospitals? 

A. Okay,^I'm sorry. I'm going 5 to 

make certain I understand the question. Are 
you saying do I believe that in a given year 
the State has paid medical bills that are the 
result of cigarette smoking? 

Q. Yes, sir. 

A. Yes, I believe that. 

Q. No doubt in your mind about that? 
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A. That's what I said, I believe. 

Q. Now, do you have any opinion on 
the merits of the State's claims with regard 
to liability as to whether the cigarette 
companies for whom you worked, whether they 
defrauded people in Texas, suppressed 
evidence, sold dan'gerous products, violated 
the RICO act, anything of that nature, all of 
the things that have been complained of by the 
State, do you have any.knowledge one way or 
mother that would dispute that what we allege 
is true? 

A. In your list the only thing that 
I'm sure of is that they sold dangerous 
products. 

Q. You believe that cigarettes,are 

dangerous products? i 

A. Yes, I do. 

Q. Do you believe they are 

unreasonably dangerous? £ 

A. I don't know what that means. 

Q. Well, do you think they are 
dangerous products? 

A. Because I think that when people 
smoke, they are taking risk, just as people 
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1 

take when they walk across the street or when 

2 

they ride motorcycles. 

3 

Q. Do you believe that the tobacco 

4 

industry targets children? 

5 

A. I have no reason to believe that 

6 

one way or the other. I'm just not informed 

7 

on that. 

8 

Q. Do you have any reason to doubt 

9 

that the tobacco -industry targets children and 

1 0 

teenagers? 

» * 

A. No. As I said, I'm just not 

1 2 

informed on that. 

1 3 

Q. Have you ever smoked? 

1 4 

A. Yes. 

* 

Q. When? 

: 6 

A. You want the full list or just 

: 7 

time backwards? 

1 8 

Q. Sure. Let's get the details.- 

1 9 

A. Okay. I probably smoked my first 

*■> n 

4 . W 

cigarette when I was about eight years old. I 

* 

smoked regularly, but not heavily, from the 


time I was probably 16 until early 20s. I was [ 

2 3 

a regular smoker until the early '80s. I quit 

-s « 

‘t 

a few times and then quit permanently. 

2 5 

Q. How many times did you try quit 
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n 


i 




before you actually quit? 

A. Probably four times. 

Q. Did you find it hard to quit? 

A. No. Quitting was easy; staying 

quit was hard. 

Q. Mark Twain said, I don't know why 
they say it's addictive. I've quit smoking a 
thousand times. 

A. Churchill said something like 

that, too. 





! 

; i 


Q. What was the longest time that you 

stayed quit? 

A. 18 months. 



Q. And why did you go back? 

A. I had trained myself, oddly 
enough, over the years, that when I wrote, I 
played with a pipe. And I quit easily. I 
didn't miss it. And I was involved in other 
things, and finally I had put off deadlines 
for delivering papers that I promised as long 
as I could, and I sat down and I tried to 
write and I started feeling for my pipe. And 
by golly, you know, I couldn't write without a 
pipe in my hand to toy with. And so I started 
smoking a pipe and cigars and gradually weaned 
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14 

15 

16 

17 

18 

19 
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<! 


myself from them, went -to cigarettes, and 

i 

never really 1iked cigarettes and it was a lot 
easier ; stay quit. : So i'ttfat' s what did I.:. 

Q. "‘How many *years * did you smoke 
cigarettes? 31 "• -• on 

A. Oh, four "or-five. ■= 

« . ■] 

Q. And how old were you when you 
smoked your first cigarettes? 

A. I believe/1 isaid I was eight' years 

old .• : - .j - ... .i.-ooo/. |oi.r 

a 'Q ‘ • Okay JouLa o : j - : - 

A. ; v ' That's actually not true. jji:i 

remember 'that I ^smoked probably my first i 

i! 

cigarette' when I was -f ive . * f 

■ -OP- - Even though jyour parents probably 
told you not to•smoke? * w v fax , 

■ , . I ■ 

•• A ^ No/ they didn't smoke, but ^my 

I 

next-door‘neighbors di-d P^ * . “ * ; % 4 x 4 

-‘i - Let -me go n ba*ck to 'the-various| 
meetings*are that*you've-had with^the lawyers 
from the tobacco companies. Well, let me 
follow up on a line of questioning first 
before I do that. 

You don't know anything about the 
alleged misconduct of the tobacco companies 


cn 

M 

M 

<X> 

<S> 

Vj 
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3 

, 

•t 

5 

,■ i 


one way or another, correct? 

A. That's correct. 

Q. And you don't have any idea -- not 
knowing what that conduct is or anything about 
it, you have no idea whether that -- how you 
would account for that in an economic model, 

true? • : 




. I 
* I 


- 



< 

! 



2 -4 


A. Well, if I knew the conduct, I 
probably would have an idea as to how I would 
account for it. But without being specif-ic 
about the conduct, I,can describe generically 
what one ought to do and what I would do .if I 
had specifics. But as far as tailoring f the 
specifics, I would have to be specific ’and 
know precisely what the contact was. .. j 
Q. Well , how would you do it? r 
A. The way I've described in my 
report. I would have assumed that there^was a 

triggering event. It would have a pointuin 

i fr 

time. At that point in time, I would try to 

- ' v, : 

form some kind of estimate as to what the 

responses might be, Say, from the release of 

information that might have been withheld, and 

try to then systematically identify the-health 

responses to the modification in behavior that 
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was associated^with theVevent/or events.' And 

I ■ . 

that's the way I'd^db&it longitudinallyCand 

$ 

try to monitor -the^full^effects of-whatever 

? 

that event was. OfcrU: . -.isvs j *• 

• Q. Okay. -^L'et'S-take an -example’. 

t 

r 

A. Okay.' • -• - » *•-' • ■> 

• . * 

Q. - Take i954 ; c-bHypothetically j, the 

H 

t 

tobacco ^industry told ithe :public, ? your ^health 


i8 the most important?«thihg ^in-the EWorld to 

r I 

us . Okay'? "‘And ^assume .with me 'that ^they Hied 

■ i* -jj&ivc >■ 

.1 - • 

and that they tookoout c-?^ithey ^started |a £0. 

f , 4 . - 

campaign - in -1954 -to .cast' doubt and create/ 

$ -6 ; 

doubt ‘about the - health cons’equences -of | fr ' 

£ .v.' ‘' 

cigarettes Vhen ^they ^well .'knew Tthat -cigarettes 

. sd ■ I 

*Okay. ~A.ii noiJKiuqon- erid | &X ■ 

1 -Okay 1 out Id 5you s»ca 1 Tvthat f a L;. ; 


were harmful-to"peopl'e 5 l~ow y: 


■ A. 

r,Qf 


■ t 

c eveiit? 7oivaried > ss>ineqmoo jj 8 


i, I-would think so. 

Okay. Now "--.".imnol;:. 



ft ^ •' 

Q. 

A." When you * say they well knew,**you 
mean they -- you mean well in the sense-that 
they had actual data and that they were pretty 
darn sure of it? - 

Q. Yes. : ” 
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» 


A. Yes, I would think it's true. 

Q. What happens, then -- what -- say 

that -- assume that in 1954, triggering 
event. What happens if the tobacco companies, 
say, deny that that was an actual event? 

A. Well, again -- 

Q. How d6 you take that into account 
if the State of Texas says, you misled.the 
public beginning .in . '54, and the tobacco 
industry says, no, we,didn't? So how dojyou 
take that into account as an economist? - 
A. Okay. I -spell it out in my - £ 
report. What one would need is some 
information as to what likely responses .would 
be. You would need.to identify the parts of 
the population that would be affected .would 
have been affected had : ,the cigarettes ct 
companies' . behavior been .different. Si ‘ 

Q. Okay. Where would you getft^at 
information? - -• £ 

A. Where would I get it? I don't 
know. I mean, I -- you know, I didn't do 
these estimates of damage. 

Q. Well, where is -- you're 
criticizing somebody for not doing -- for not 
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coming up with this*. j What is the information 
that is available that they could have used? 

A. You know,"'! don't know. That's 
not something that I've looked into. But what 
I'm saying this is'what- you've got to do. 

That you have to have, say, the point in time, 
'54. You need an’explicit identification of 
the characteristics of the population that 
would have-behaved differently in terms of the 
history of their smoking^-* whether - they were 
potential*beginners-who-given different ' 
information would not* 1 have begun, - whether! they 
were people who were currently smoking and 
perhaps had smoked fo'r a long time and would 

i 

have stopped* with dif ferent information or 
would have cut* back-i r “ r - * 

i 

Among the people who were former 
smokers 9 ; %bme 3 might * have-begun smoking ;again 
and with'^ different information 7 they might! not 

_ . 1 4 

have . v You would have to -be explicit- * 8 
concerning your assumption about this 
behavior. You would try to build it on the 
best information available, but it's got to be 
identified. 

Next you have to go from the 
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modification in behavior to the consequences 
for the bank account of the State of Texas as 
a provider of Medicare,services, charity 
services and services ; fringe benefits to 
its employees. And^you-do that with the 
temporal view. You start at this point in 
time, you know, ad I believe I said in my ' 
report. Behavior probably might -- or 
behavior might haye been affected in 1954, but 
probably there would have been no or littjLe 
discernible health care : effects in 1954.-; 
Maybe by 1956 you begin to observe effects 
across the board in : the population. The r 
affected individuals, one would presumewould 
be healthier than they,otherwise would have 
been, and that that response would likely r grow 
over time. ? 


But then there's an issue as^o 
sort of in the vernacular, how long do yo|i 

keep the lid on. And the relevance of this 

i 

I particular kind of information would be 

? 

I usurped over time as other information from 
other sources concerning the health effects of 
smoking became available. And so one would 
j think that an intervention like the one you 


II 
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described would have a temporal profile with a 
raising impact over time, and then one 
subsequently decaying-as the relevance of the 
information withheld long ago erodes. And 
that's the way I think an economist, health 
care, laborer, macro, anyone, an economist, 
would compute damages. 


THE VIDEOGRAPHER: Excuse me 
just one second, . Could we take a break? 

(A recess was taken.) 

THE VlDEOGRAPHER: Ready to 


go. 


Q. (By Mr. Williams) Okay. You say 
that for you -- you have criticized the State 
for not using a specific triggering event. 
Correct? 


A. I criticize the State's experts 
for not using a triggering event for -- I 
mean, they didn't even try. They tried to 
make a limited calculation of the full cost of 
smoking. 

Q. Let's take that, then. Now, did 
you try to make a calculation of the type that 
you have criticized the State's experts for 
not making? 
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A. Yeah. In lots of ways. 

Q. What triggering event did you use? 

A. I didn't. I used a full temporal 
perspective and I said, this has got to be an 
outer bound. And - 

Q. What year did you use? 

A. I used 1993, which I believe is 

the year Dr. Max Miller used. 

Q. You said, now, that you 
criticize -- let me get this straight. I'm 
trying to make a list in my mind. Do you 
criticize the State's experts for not using a 
triggering event? 

A. I do. 

Q. Do you criticize the State experts 
for not using a specific date for that 
triggering event? 

A. Sure. It's the same thing. i 

Q. What is the triggering event jin 
your mind? 

A. I don't know exactly. You know, 

there are different possibilities. And you 
know, I just don't know. 

Q. Do you have any idea -- do you 
have any expertise as to what the triggering 



."VILER & PARKER 800-443-DEPO(3376 ) 2 14 - 3 6 9-DEPO ( 3 3 7 6 ) 

rALLAS FORT WORTH TYLER LONGVIEW NEW YORK CITY 

http://legacy.library.ucsf.edte / lid/gidfi15^a0l>/|3df industrydocuments.ucsf.edu/docs/mlil0001 


51716 9084 


105 




2 

3 

3 

5 

6 
"? 

3 

9 



event should be? 

A. Well, as far as expertise is 
concerned, I think the answer is no. 

Q. Do you have any opinion as to what 
the triggering event should be? . 

A. I would surmise that it would be 

of the nature that you described earlier, 
something about either withholding information 
or providing information that was knowingly 
incorrect. 

Q. But you don't have any 
knowledge -- you don't have any facts about a 
triggering event that you -- you can't point 
us to any triggering event, can you? 

A. No. No. That's not my job. 

Q. Well, you work for the tobacco 
companies, right? 

A. That's right. w 

Q. And if anybody should be able, to 

ask them the truth about what is a triggering 
event, Finis Welch could ask them, couldn't 


y o u ? 


23| A. Well, I'll tell you, I'm having a 

2 •« I .ot of trouble here. I thought the State of 
25 I Texas brought a lawsuit asserting that the 
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behavior of tobacco companies had -- 
Q. We don't need speeches. 

A. -- generated damage. 

Q. We don't need speeches. You need 

to focus on my question. 

Could you have asked the tobacco 
companies for whoAv you work for information 
about a triggering event? 

A. I could have, sure. 

Q. But you didn't, did you? 

A. I'm not sure. I really don't 

know. 

Q. Well, what do you mean? Who r would 
be sure if you're not? I'm trying to ask you, 
did you ask your employers in this case about 

what would be a triggering event and, if .so, 

*■ • 

what did they tell you? 

Let me break that down. Let r me 

rephrase the question. First of all, did you 

■ ' st 

ask them about a triggering event? r 

A. There have been discussions and I 
do not remember the details. And I'm not 
trying to be coy. There have been discussions 
:n which I have asked about timing, so -- or I 
nay have. This certainly has been something 
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that I have been concerned with. And I 
frankly don't know. .But your period, '54 up 
through '65, somehow is ; a period that we're 
focusing on, and I don't know. I don't think 
that came exclusively from me. That's all I 
can say. 

Q. I'm sfill trying to get an answer 
to this question. Did you ask them about a 
triggering event? 

A. And I'm telling you I do not ; ; 
recall that I did, but I might have. - - 

Q. What did they tell you was a - 
triggering event, or did they tell you 
anything about triggering event? 

A. I the only discussion I recall 
was one in which — you>know, the first i 
Surgeon General's report was in 1964, and 
there's an indication that, you know, ifi 

someone 3 were to pick a date, 1964 or '65 |might 

r 

be a reasonable date. That's the only thing I 
remember. : 

Q. So your employer suggested a 
triggering -- well, that's a date. And an 
event would be the Surgeon General's report. 
Are we agreed on our terminology there? 
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Okay. That's an event. 

Q. Okay. Did they give you any 
event, suggest the use of any event to start 
your calculations other than the Surgeon 
General's report in 19 -- the first of which 
vas in '64? 

A. Not that I can recall. 

Q. Did you query them, ask them about 
previous triggering events? 

A. , No, I did not. 

Q. Why? 

A. Because that wasn't my job. 

Q. Okay. So your -- what triggering 
event do you use in doing your math? 

A. I don't. What I did is point out 

chat since the tobacco companies are not 
reversing, saying damages are negative, that 
they expect compensation. I just pointed out 
that a temporal view of the effects of smoking 
is not one that results in calculations of 
negative amounts entering the State treasury. 

Q. Now, I'm not trying to criticize 
you, but 

A. You could have fooled me. 

Q. Well, but I really want you to 
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answer my questions and not make speeches. 

And I don't know how to say that nicely, but 
I'm trying to and doing it with a smile. And 
we'll get along better and go farther down the 
road if you'll cooperate; Just a suggestion. 

True fact that you did not even 
use a triggering event in your -- any of your 
calculations? 

A. Thats a-'true fact. 

Q. You criticize the State's experts 

for not using a triggering event, true? ~ 

A. That's true. 71 

Q. And you don't even know what' r 
triggering event it is that they should have 
vised. You have no opinion on that, correct? 

A. That's correct. That's my „ 


comment . 


: 3 
: ? 

2 1 
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Q. You criticize the State's experts 
for not using a date, correct? ' 

A. Yes. ‘ * 

Q. You did not use a date in your own 

calculations, correct? 

A. That's correct. It was 

unnecessary. 

Q. And you don't have any 
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recommendation or opinion concerning a date 
that the State's experts should have used, 
correct? 

A. That's correct. 

Q. Now, it's your opinion that the 
.irate received revenues from excise taxes on 
cigarettes? 

A. Yes, that's my opinion. 

Q. Who paid those excise taxes? 

A. The consumers of cigarettes. 

Q. Did the tobacco company -- do you 
have any knowledge of any taxes that the 
tobacco -- excuse me -- that the cigarette 
companies for whom you work, do you have any 
knowledge of any taxes that they paid to the 
.irate of Texas? 

A. I don't think so. 

Q . So as far as you know, the 

■.garette companies for whom you work have 
never paid a penny in taxes to the State pf 
Texas? 

A. I'm not aware of any direct 

payment, that's correct. 

Q . Now, is it -- can -- do you take 
credit for the income taxes paid by Ross 
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Perot? Do you try and take credit for his 
income taxes, Mr. Welch? 

A. Me, personally? 

Q. Yes, sir. 

A. Not in any direct sense. 

Q. We don't -- the government -- or 
as an economist, do you -- when one entity 
pays taxes, does another entity generally get 
to accept credit ; as having paid those taxes? 

A. It depends. 

Q. Okay. Is it -- when the consumers 

of Texas pay the excise taxes to the State of 
Texas on the sale of tobacco products, do ; . you 
believe that from an economic viewpoint that 
the tobacco -- the cigarette companies for 
whom you work should get a credit for the 
taxes paid by the consumers? 

A. Yes. ■: 

Q. Do you think, sir, that -- well, 

let me ask you this. Let's take a ^ 

hypothetical. Do you believe that Exxon -- 

A. Could we have a break? 

Q. Oh, sure. Anytime you want to 

take one. 


THE VIDEOGRAPHER: We're off 
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che video record. 


(A recess was taken.) 

THE VIDEOGRAPHER: We're on 


che video record. 



Q. (By Mr. Williams) Mr. Welch, do 

you know of any area other than economics 
where one person dan claim credit for the 
taxes paid by someone else? 

A. I'm not familiar with practices 

outside of economics. 

Q. And is it your opinion that within 

your world of economics, that it might be 
proper in some circumstances for one -- for a 
corporation to get credit or claim credit for 
taxes that were paid by a bunch of individuals 
who were not related to the corporation? 

A. Related in the sense of? 

Q. Ownership? 

A. Of ownership. It seems to me* 

that, you know, the thing about economics, is 
chat you take a full view and you ask about 
the consequences of certain actions. And if 
one party's action modifies the behavior of 
another party, then it seems to me in the full 
view that you ask what the consequences of the 


LER & PARKER 8 0 0 - 44 3 -DEPO ( 3 3 7 6 ) 2 14 - 3 6 9 -DEPO ( 33 76 ) 

IM.r.AS FORT WORTH TYLER LONGVIEW NEW YORK CITY 

http ://legacy.library.ucsf.edto/lidiflidfr0^a(M)yp(#. industrydocuments.ucsf.edu/docs/mljl0001_ 


51716 9092 




113 


1 

2 

3 

1 

-t 

5 

6 


3 

9 

: o 


1 3 
l A 


: 7 
i 3 
: 9 


2 0 


2 3 
2 1 
2 5 


! 

i 


modified behavior are. And, you know, we've 

talked about it in the sense of health care 

costs, and I would ^thirik you would also 

include the consequences in the case of ^excise 

taxes. sc 

Q. Well, is there any place in the 

real world where a corporation can claim 

credit for taxes paid by individuals that 

don't own the corporation? v 

A. Credit for whom? In what sense? 

Q. Say that I want credit because all 

these people -- where a corporation says, I 

want credit for all the taxes paid by all 

these other people. I mean, is that real 

world? : - 3 2 

A. I don't understand. That depends 

upon the context. i 

Q. Well, give me any situationcthat 
*** ’ & 

you can conceivably think of in the real|world 
where a corporation can claim credit foritaxes 
paid by individuals who don't own that ■ 2 
corporation. 

A. Okay. I believe this is a real 
world case. And it is my opinion that if 
there is an assertion of a triggering event 
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with subsequent responses in behavior, that 
the full view that acknowledges the effects of 
those responses in terms of health would also 
consider the effects of those responses in 
terms of the State's revenue. That if we're 
isking the State, State proper, not an 
individual, whethe'r their bank account 
expanded or contracted as a result of the 
alleged behavior,, then it seems to me you go 
through every aspect of the State's bank 
account. And if that's claiming credit in 
your view, then it's claiming credit. 

Q. Well, let me be precise. Should 
the cigarette companies get credit for taxes 
that were paid by people who purchased 
cigarettes? 

A. Okay. And I'm going to give you a 

conditional response and that is, if the^ 

State's damage is viewed as the responsibility 

s. 

cf these cigarette manufacturers, the 
industry, then in viewing the State's damage, 
•here would have been -- associated with 
reduced cigarette utilization, there would 
nave been reduced excise taxes. That's part 
cf the full calculation. And if the State's 
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damage -- negative damage is a credit to the 
industry, then it's a credit. 

Q. Okay. So let me get it straight. 
In the world as seen by -- in Finis Welch's 
world, in your -- 

A. That's the real world. 

Q. I doulit it. But in the Finis 

Welch world, it is your opinion, then, that 
your clients, the cigarette companies, who you 
admit have paid nothing to the State in taxes, 
should receive a credit for the taxes paid by 
people who have purchased cigarettes? Yes or 
no? -1 

A. And I'll give you a conditional 
response, the one I just gave. 

Q. Can you give me a yes or no first 
and then - - r 

A. No, I can't give you an \ iJ- 
unconditional response. -k 

I 

Q. Well, let me ask you -- if you -- 

let me just say. If you had to choose --'-and 
you can qualify it all you want, but can you 
answer that question yes or no so I know which 
way you come down on it first? 

A. I can only give it a conditional 
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ij response. I'm sorry. 

i 
! 

| Q. Well, let me try and rephrase the 

ij question. Let me take it in subparts. One, 

I 

’ you work for the cigarette companies that are 
-ij defendants in this case, right? 

A. That's right. I'm employed by the 

j 

j representatives of the companies, 
i; Q. And the cigarette companies have 

• paid nothing to the State of Texas in the way 

: of taxes? 

•- A. That's my understanding. I'm not 

familiar with the taxes they pay. 

- f Q. And that any tax paid on 

:; cigarettes have been paid by consumers, 

! ’orrect? 

i 

i 

-• A. I be1ieve so. 

Q. And in Finis Welch's world, 

somehow the tobacco companies get credit for 

i the taxes that were paid by the consumers^, the 

■I 

. ‘J individuals, correct? 

j A. If the contention of the State is 

.. j that any change in their bank account is the 

• | responsibility of the cigarette companies, 

■ ■* | tnen I think one considers all sources of 

- I change in the State's bank account outside of 

’! 
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its direct collection of property tax or other 
revenues that would : support the State's 
activities. But any -- any change associated 
with a response to the behavior that 
presumably would have been affected seems to 
me is something that you'd take into account. 

I don't understand why it's different. 

Q. What you've just explained, if I 
understand you correctly, is, yes, the V 
tobacco -- the cigarette companies shouldiget 
a credit for the amount that was paid by ...the 
consumers. Is that what you said? ; l 

A. That's what 1-said, if you view 
any negative change in the State's bank .-I 
account as a damage and any positive change as 
a credit to the tobacco companies. ■ 31 

Q . Have you ever written -- anywhere 

in the world taken this position, that the 

i. 

cigarette companies should get credit for| 
taxes paid by consumers? Have you ever tfested 
that amongst your peers? 

A. No . 

Q. Would you be proud to make that 

argument amongst your peers? 

A. Absolutely. 
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Q. You're proud of this argument of 
credit -- cigarette companies for whom you 
work getting credit for consumers. You're 
croud of that argument? 

A. It's part of the analysis. If I'm 

croud of being involved, and I'm certainly not 
ashamed to be involved, I'm proud. 


Q. 

Are 

you proud to be involved? 

A . 

Yes . 

. Yes, I'm proud. 

0 . 

Okay 

• 

A. 

Then 

the elements of the analysis 


. j ire the elements, and, you know, the chips 

i 

: jj rail where they may. 

i 

•I Q. Has anybody ever come up with this 

! malysis other than Finis Welch and the people 
:;r whom -- and the people that are paying 

M 

* ’ j you? 

. ■ ,j A. I - - it's not something I have 

‘ : iscussed with other people. 

i 

'j Q. As far as you know, you and the 

i 

. . j ugarette companies are the only people in the 
.. ! -rid that have ever come up with this 
| analysis that the cigarette companies get 

i 

: red it for taxes paid by people who have 

1 cr.ught cigarettes, true? 
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A. You know, I'm just repeating 
myself over and over-again. I don't 
understand the point. 

Q. True that you and the people that 
have hired you, the cigarette companies, are 
the only people in the world, as far as you 
know, who have ever come up with this theory? 
Is that true or not? It's a simple question. 

A. I'm not aware of anyone who has 


proposed 

this other’ than* myself and the 


a t torneys 

working 

with the cigarette 


companies 

• 



Q. 

So the 

: answer is yes -- 


A. 

No. 



Q. 

- - to 

my question? 


A. 

Well, 

so far as I know. 


Q. 

Right. 



A. 

Yeah, 

the answer is yes. 


Q. 

Okay. 

Let me put it -- let 

me 

repeat it 

$ 

so we can get it on the record? 

clean. As far as 

you know, Mr. Welch, 

the 

only people in the 

whole wide world who 

have 

ever come 

up with 

this theory or claim 

that 


the cigarette companies get credit for taxes 
paid by consumers are, A, Finis Welch, and B, 
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the cigarette companies for whom you work. 
Correct statement? 

A. No. Let me modify it. The Rand 
team that resulted in the Manning study 
obviously included taxes. Right? And -- see, 
I don't know what you call a credit or who 
you're crediting. 

Q. Who are you saying? 

A. But ii you're saying any negative 
change in the State's bank account is a debit 
to somebody, and you're calling it the 
cigarette companies, then I would say positive 
changes are credits. 

Q. And you will argue till your dying 
lay, I take it, that the tobacco companies get 
credit for the taxes paid by consumers, right? 

A. I would argue to my dying day that 

if you consider the full effects of the 
alleged behavior, that they will include -an 
excise tax calculation. 

Q. And that you will give that credit 
as -- you will say that if the tobacco 
industry was -- owed the State -- let's take a 
Hypothetical that they owed the State 
SO billion and that the consumers had paid 
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30 billion in excise taxes. You understand my 
hypothetical? 

A. I understand it. 

Q. You would, ! then, say that the 
cigarette companies get- a credit for that 
30 billion if they had ‘"to pay the -- if they 
were -- if the jury says that they should pay 
50, you would say that they should get a 
credit for that 30 and only pay the subtracted 
amount of 2 0 bi 11 ion . ' ' Correct ? 

A. No. I mean, you began by saying 

that if the cigarette companies owed the ' 

State - - 

Q. Hypothetical. . 

A. -- $50 million -- 50 billion,- was 

it -- then they owed the State $50 billion, 
period. 

Q. Oh, so you're saying that in 4 
taking into account whether they owe | 

i>. 

5 0 billion, you're going to say that the '* 
tobacco companies should get credit for that 
amount paid by the consumers? 

A. I'm going to say that if there is 

an action by tobacco companies that increases 
the State's out-of-pocket expenses by 
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$50 billion, but simultaneously adds 

$30 billion to the State's revenue, then that 

action has cost the State of Texas 

$20 billion. That's the subtracted amount. 

Q. Can you tell me anywhere in the 

world other than Finis Welch and the cigarette 
companies' world frhere someone gets credit for 
taxes paid by somebody else? 


A . 

Yes . 



Q. 

Example? Tell 

me . 


A . 

All you've got 

to do is 

read the 

Rand study. 

Those guys - - 

and it's 

my 


understanding that their analytical framework 
:s widely accepted as the correct approach -- 
clearly incorporate taxes, very broadly 
defined, into their entire analysis. 

Q. Wait a minute. 

A. As is appropriate to do. 

Q. Is the Rand world some actual 

thing that has occurred, or is that a study of 
some -- some study of -- I'm talking about in 
-he real world. I'm not -- do you understand 
the Rand study is just a study? That's not 
something that's actually an event, is it? 

A. In the same sense that Dr. Vince 
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Miller's study is just a study and Dr. Wendy 
Max's study is just a study? 

Q. Wait a minute. I'm asking you a 
question and you're trying to argue. Now, I 
know you're 


A. 

Q. 

A. 

mean by a s 

Q. 

A. 

oh, they're 

Q. 

world, not 
get paid to 
professor, 
A. 

Q. 

right ? 

A. 

Q. 

$4 million 
right? 


No, I'm not trying to argue. 

I know you're paid as a witness. 
I'm trying to understand what you 
tudy. . 

Okay. ; i 

I do studies. And you're saying, 
just studies. They're irrelevant. 
I'm trying to get into the real 
the study world. Because you do 
do studies. You're a college^ 
right? : 

I hope so. i v - 

And you get paid to do studies, 


Yeah. 

And your company gets 
in 1997 to testify for 



paid over 
companies, 


A. To do studies. 

Q. To do studies. 


FULLER Sc PARKER 800-443-DEPO(3376) 214 - 369-DEPO(3376 ) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK CITY 
http ://legacy.library.ucsf.ed : ifl/lid/md[irB^a i (M)yp(#. industrydocuments.ucsf.edu/docs/mljl0001_ 


51716 9103 




124 



Now, let's get out of the world of 
studies and into the real world. In the real 
world, show me one example, sir, of where one 
company can take credit for taxes paid by 
individuals who don't own that company. 

A. You know, what you're trying to do 
is to say I have n’o knowledge of the real 
world. And if I don't -- 

Q. Give me an example. 

A. -- then I can't give you an 
•example. What I try to do in these studies -- 

Q. Give me an example. 

A. --is to make them as precise as 
possible. The Rand study is one that 
recognizes all of the relevant aspects of - 
wr.ich I am aware. 

Q. Give me an example in the real 
world. I keep repeating my question. In^the 
real world, an example, sir. One. 

A. And I keep telling you that 

Q. One. 

A. --as far as I know, the Rand 

study is the real world. 

Q. Give me one example from the real 

world . 
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A. The Rand study. I've -- 
Q. Okay. And that's a study. iNow, 

give me one example mother than the Rand study, 
then, where in the -real world somebody gets 
credit for taxes that' they haven't paid, but 
have been paid by people who don't own the 
company. One example. I challenge you. Can 
you? • > 

A. If you're 'saying that everything 
that I've done and everything that I'm ; 2 

familiar with is just a study, then obviously 

< ■ 

not . * ’>'■ ; > / 

Q. Give me an example. Can you give 

me an example, Mr. Welch? >■ .-1 

A. I have tried four times, this' is 

five, to give you an example. The Rand, istudy 
is an example. ; I 

Q. And I said--- ■, a £ , 

V 

V 

THE VIDEOGRAPHER: Excuse me, 

■ t 

please. I'm sorry. 1 Your microphone felE off 
again. 

Q. (By Mr. Williams) Again, other 

than the Rand study, can you give me any-; 
example in the real world where somebody gets 
credit for taxes they didn't pay, but were 
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paid by someone else for whom -- that doesn't 

| 

j own the company? 

■j A. The Rand study is the study I'm 

;j familiar with. Other than the Rand study and 
; 3 I my own work, I am not familiar -- I have only 
• I seen the studies by Vince Miller and Wendy 







Q . No . 

A. And they appear not to. 

Q. You can't give me an example In 
me real world, can you? 

A. Well, because I don't understand 

what the real world is. 

Q. I know that, sir. That's the 

point I'm trying to make. And thank you. 

I'll go to something else. 

A. Good. 

Q. Now, let me ask you, do you - A - a 

r.ypothetical . Hypothetically, someone burns 

i 

iown the State Capitol. Okay? And then cthe 
State says, we want you to repay the State for 
the damages to the State Capitol. Should that 
person, in the view of Finis Welch, should 
tnat person say, well, I've paid -- you're 
claiming that to rebuild the State Capitol is 
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$10 million and, heck,-I-paid $20 million in 
taxes, so therefore^I shouldn't have to pay 
you any money to rebuild the Capitol. Does 
that make sense to you? 

A. Does what make sense to me? What 
piece of that? 

Q. The whole thing, in your world. 

A. I mean, you^have to be precise. I 

don't understand ; what you mean by that. 

Q. Sure. -Here'-s the hypothetical. 

A. I understand the hypothetical. 

What piece of it? ^ 

Q. Okay. Does it make sense to lyou 
for the wrongdoer who burned down a portion of 
the State Capitol and caused $10 millionlin 
damages, does it make sense to you for t -that 
wrongdoer-to say, nah, I don't owe you any 
money, State, because I've already paid- 
$20 million in taxes? i 

A. The -- in the study that I would 
do, I would say that the act of burning down 
the State Capitol did not in and of itself 
result in any change in taxes paid by that 
individual and, therefore, taxes are not part 
of the calculation. See -- do you understand 
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the difference? 

Q. If the wrongful -- let me make 

sure. If the wrongful conduct is burning down 
the State Capitol, the -- there's no credit 
for taxes, correct? 

A. There is -- the things that are 

considered are thfe things that are the result 
of burning down the State Capitol. 

Q. Okay. And if the wrongful conduct 
is selling cigarettes and lying to the - 
government and lying to the consumers in 
selling cigarettes, then those people get 
taxes -- a credit for the taxes that someone 
else paid, right? 

A. If that wrongful conduct results 

in increased consumption of cigarettes, which 
results in increased revenue to the State, 
then part of the State's damage is a 
recognition that that conduct has added tax 
revenue. 

Q. Okay. And that's within -- 

A. Because it's a triggering event. 
It's a direct response. 

Q. That's in the world of economics 
as seen by Finis Welch. 
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A. That's Finis Welch talking. * It's 
a direct response to the behavior that you 
characterized. ' - ? <. 

Q. Would you : - in the example T said 
where the State Capitol was burned down and 
the person who burned■down the Capitol said -- 
the person who burned it down had paid 
20 million in taxes themselves, would it make 
a difference to you whether the person who 
paid the taxes, whether-they had paid them or 
whether some -- Ross Perot had paid taxes? 

A. No. I wouldn't count them in*' 
either case. ; - i 

Q. Can you think of anything other 
than cigarettes where your theory applies^that 
the company gets credit for taxes that they 
didn't pay? STi 

A. If -- if the oil companies .were to 

do something that enticed Texas residents! to 

t 

drive more, buy more gasoline, okay, and fas a 
result there were more automobile accidents, 
and some of the cost of those accidents was 
paid for by the State through Medicaid, and I 
was asked to compute the damage associated 
with the oil companies' behavior, I would look 
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at the increased cost and I would also look at 
the added tax revenue. It's the same story 
all over again. 

Q. When did you use as your trigger 

date for calculating taxes paid to the State 
ty the cigarette companies? 

A. We usdd 1968 forward. 

Q. And who is we? 

A. My firm. 

Q. And who told you to use 1968?,* 

A. I don't believe anyone did. 

Q. You just chose that at random? 

A. Just chose it -- frankly, I'm*not 

sure that the data that we had predated 1968. 

It may have been the first year that we had 
data. 

it 

Q. Was there some triggering event in 

1 9 6 8 ? 

A. Not that I'm aware of. j 

* 

Q. So if I'm correct, then, that>-your 
ralculation of excise taxes has no triggering 
event -- correct? 

A. Well, it has the new year of 

.*68. The damages that we were looking at 
prepared by Dr. Miller and Dr. Max began in 
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196 8 . 

Q. Well, what -- 

A. And all we did is say, look, if 
these are the out-of-pocket expenditures that 
you conjecture, then this is -- conjecture for 
total -- their guesstimate of total cost of 
smoking, these are the excess tax revenues 
that are associated with smoking. And they 
dominate. They're bigger. 

Q. What is the'cost of smoking: to the 

•t /■ 

State of Texas, putting excise taxes aside? 

A. It's the difference in the State's 

expenditures for its-employees and its 3 u.i 
Medicare expenditures^ and anything associated 
with charity hospitals, in a world in which 
there is no smoking, one of these studies, one 

h 

of these hypotheticals, versus a world in 
which there is smoking,' the world that rwet 
think live in now. 

Q. What is that amount? 

A. I don't know. I have demonstrated 
in my calculations that if one accepts the 
smoker/nonsmoker differential represented in 
the Rand study, that that amount is negative 
for 197 -- or '93. 


* 

i- 
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Q. Let me go back to that. It is -- 

as we sit here today -- or it is your 
opinion -- you don't know what the cost of 
cigarette smoking has been on the State of 
Texas. Is that a fair statement, number one? 

A. You mean exactly? 

Q. You haven't estimated it, have 

you? You haven't -- 

A. Yeah,. I estimated it. 

Q. What it -- give me the number. 

A. Through Medicaid, it normed for 

each 20-year-old male smoker in 1993, a world 
with smoking is a world in which for each one 
of these individuals the State receives or 
spends $1200 less that it would in a world 
without smoking. All right. That's one 
number. That's 1200. 

The other number is for State 
employees, and again normed on one 20-yea_r-old 
smoker. The -- a world with smoking is a 
world in which the State spends $150 less per 
^ D-year-old male smoker than it would in a 
world in which there was no smoking. 

Q. Let me go at it a different way. 

To you know -- have you calculated the cost of 
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U 

cigarette smoking to the'-'State of Texas? 
Putting aside your issue of excise taxes, have 
you calculated the number just with regard to 

v* 

the health care cost-l-n total? 


A. 

Yes , 

I have. Vi 


Q. 

And 

what -is'- that 

number that you 

think -- 


i 


A. 

I don't-know 1 . 


Q. 

I'm 

# 

sorry?- 


A. • 

I do 

not know. 

^ i 0 £’ 

s - 

Q. 

I thought -you said you had ; * 

i! 

calculated 

it. ’ 

’ ' J iv <t 0 fi L* 

- ■ 

A. 

Yes, 

I did ; .‘i3 

- ■ - .", f r, 

• «v - 

*, 

Q. 

Well 

, you'»ve got 

to explain; ithis 


to me. Either you've’ - - you said you ] cl- 

$ 

calculated it, but you^don't know.it. (Weil, 

what do you mean? u •jud? . 6 "'l' - 

■ - «'*A Z I- : mean ! -L>\don't remember ituc 

) 

Q. What happened-to it? - |fe 

A. ' 'Well r it' s^*b'uried J in a compu 
program. You know, Vwd calculate lots of* 
things. And the number that -- 

Q. * Wait a minute. Did you bring it 
with you today? - ‘ 

A. No. I turned-it over with my 
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/T?\ 


:! with my report. You've had it since the end 
2 j of August. 

j i Q. So you have calculated damages to 

'.he State of Texas that resulted, putting 
aside your excise tax argument that resulted 

• i :rom cigarette smoking. Is that correct? 

i 

•j A. Yes. 1 

- i Q. Do you know how many billions of 

• | uol iars it was? 

! 

A. No, what I just told you -- I've 

. . , riven you the bottom lines normed to one male 
.: j smoker in each category. You'd have to 
. •- ,j multiply by the number of male smokers. 

;; Q. I'm talking about -- well, there's 

more than male smokers. There's female 

j smokers, right? 

i 

. j A. That's right. 

. ■; | Q. So you -- did you calculate for 

•i female smokers? 

'! * 

. : | A. Yes, sir, I did. / 

..1 Q. And you've come up with a number 

.. 1 •hat you think is an accurate estimate of the 

, ;ost -- health care cost of smoking in Texas 

; ;j :n the Medicaid, employee systems and charity 
rare, correct? 

t 
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1 

A. No. I didn't do charity care. 

2 

Q. Okay. Well, tell me -- 

3 

A. I did Medicaid and it included 

4 

health care .'cost inclusive of nursing homes, 

5 

and I did State employees inclusive of medical 

6 

expenses, life insurance and pensions. 

7 

Q. Okay.* Let's break it down. 

8 

Medicaid first. What did you find f orij • 

9 

Medicaid? *’ — •. -• 

10 

A . I found*’that ' normed on-this r one 

11 

individual that I described, that in a world 

12 

without smoking * in 1993 ;- the"State- spends 

13 

$1200 less than" 5 it^-would if^there had never 

14 

been cigarettes. :.*t f * r 

1 5 

Q. Am I understanding this correctly, 

16 

that in’Finis -Welch's-opinion , a smoker's 

17 

health 1 care'costs are J $1200 more than a" ? 

18 

nonsmoker's health care*costs? *%- 

19 

A* ' No, sir. f = < ' 1 € 

20 

Q. What is-that $1200 -- well ,'-let me 

2 1 

ask you this-way. Did you find that smokers 

22 

cost more than nonsmokers? 

23 

A. Bottom line, no. 

24 

Q. Just in your -- okay. Put aside 

25 

your excise tax calculation. 
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A. I -- we're not referring to excise 

taxes. 

Q. Okay. And let's just say -- well, 
what is that $1200 that you calculated? What 
does that represent? 

A. It represents the contrast between 

the world as closely as we could approximate 
it in 1993 in Texas and the world that we 
believe would have existed had there never 
been cigarettes with the only additional; 
comment being that the smoker/nonsmoker 
differentials that are incorporated in that 
calculation are the smoker/nonsmoker 
differentials from the Rand study, from the 
Manning study. 

Q. Did you find, then, that in using 

a 1993 -- you said a 20-year-old male? 

A. Yes. 

Q. That using that as your 


assumption, 

you 

found 

that in 1993 a 

2 0 - year-old 

ma 1 e 

who 

smoked had $1200 

medical expendit 

ures 

than a 20-year-o 

who did not 

smok 

e? 



A. No, sir. You're just not 

understanding. I'm saying that relative to 


CJ1 

<£> 

M 

<Ti 
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I 


each one of these individuals, total expenses 
for nursing homes and -- expenses for nursing 
homes and health-insurance * -- or Medicare -- 
Medicaid-paid health insurance for health 
services would haveibeenL$i200 more in a .-.world 
in which there had never been smoking than' 
they were in 19 93 ,' f or * each male smoker in 
1993. j 

Q. Amazing * - £ 

A. IS it? . jjO£. 

Q. Don't you think it's amazing?,: 


i 


A. 

No, not at ?al'l . 

;:: i 

Q. 

So you think that smoking saves 

money? 

. . 

* ^ i 

A. 

That's - yes, I believe it 

fdoes. 

Q. 

You're incredible. 


A. 

Thank you. ' . -• 

1 

vx 

Q. 

You've just-discovered the way to 

save mone 

y. To have : people smoke more, Ij fcight 
smoke more, we save more money / If. 

So if we 

right? 

: 

H f 

A. 

I believe that's right, yes, 

sir . 


Q. So the more people smoke, the.more 
money is saved, right? , **- 

A. For the State. Not for the 
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individuals. And we're not talking about the 
individuals or their welfare. But as far as 
the State treasury proper, in Medicaid, that 
seems to be true. 

Q. You believe that? 

A. Absolutely. 

Q. And you want to tell the world 
about it, don't you? 

A. It's a fact. 

Q. Let me go back. Do smokers have 

-rore diseases than nonsmokers in your world -- 

A. Yes, they do. 

Q. --in the Welch world? r 

A. Yes, they do. 

Q. In the Welch world, do those 

diseases that smokers have cost more to treat 
than nonsmokers'? r 

A. Yes, they do. 

How much more? 


•■I 

I 


I don't remember the numbers 


Well, where would we -- could we 


Q. 

A . 

: f f h a n d . 

Q. 

find it? 

A. The ratio of the expenditure 
differential, the smoker/nonsmoker 
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1 

2 

3 

4 

5 
€ 




8 

9 

10 
1 1 
1 2 
1 3 


14 


1 5 
1 6 

1 7 
1 8 
: 9 

2 0 

*. *■ 

22 
2 3 
24 
2 5 


differential, is provided in the Rand study. 
We used that ratio. : - ^ 

Q. And what is that ratio? 

A.- I don' t -recall. 


Q. Well, let's'look at it. It'S 

something you relied'on, 1 right? 

A. It's something I relied on. 

Q. Let's look at it. You brought it 

with you, didn't .you?‘ f ‘- 

A. I've-got the Rand study here';.-;^ 

. /■ 

It's a number that varies by age and gender. 

Q. What pagei-iare you looking ajtusir? 

A. I'm currently on Page 64, but, 

let's make sure that I-'-ve. got the pagesj-that I 
want . ■?. 


MR. BIERSTEKER: Would you 

ti 

like us to find the particular pages during a 


break so that-you can continue or -do you'-iwant . 
to take the time to do -this' now? | S4;• ■ 

MR -WILLIAMS : Let's seetif 
he can find it. If he goes too long, then 
we'll let you help him over lunch. 


MR. BIERSTEKER: I won't be 

doing any helping, believe me. 

A. The differential -- 
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smoking/nonsmoking differential is on 
Page 77. That's Table 414. The separate 
numbers for smokers and nonsmokers I am not 
finding right now. They're in earlier tables, 
I just have to identify them. 

Q. (By Mr. Williams) Well, generally 

does the study that you rely on show that 
smokers have higher health care expenditures 
than nonsmokers? . 

A. Yes. Medical health care, yes, 
that's correct. Well -- I'm sorry. They-may 
not have provided data at the individual - 
level -- I mean, for -- I know they had the 
age group specific numbers. I'll look over in 
the appendix. I'm sorry, I'm just not finding 


: ’ | Q. Did you tell me that the Rand 

. t * study that you have there in your hand shows 
that smokers have higher health care 

‘f 

: | expenditures than nonsmokers? 

-ii A. Yes, I did. 

. . * Q. And you accept that as a fact? 

■ A. I believe it, yes. 

- Q. But somehow you think that when 

: i 

. • ;j the State pays expenses that it -- that 
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smokers cost less than nonsmokers; is that 


correct? 

A. 

Q. 

■•■A. 

for lunch. 


t s 


Yes, that's correct. - ; j; 

' « vV " ‘ : ~V . 

'Okay. sdy bn A >• ( a 

> - Unless you ■ take' the' -- .0: 

MR. BIERSTEKER Let.' s ‘break 

.* x . . ? • 

i J. - " * \ 

THElvVIDEOGRAPHER : Off jithe ; ; 

video record. ; one _*I i. 5 ; 

f - -oma w-i ee«(A*orecess • was . taken'.?) 

:• ■ c-.c- ei 

. • ■ x,? sxu 7sqc(Due:-to: a v break’in £1 

the program file, 3 , 

. s on* - > jus lines 11 ^ through: | £'i 

) " ■ t-J»U «i 

« 0 & n t? c/ x t > o n t ' 5 1 > 

” ■ < . 4 ^ 

«• . • -- A- ..-V - • *■. - ■- 

„ >^nsfq;THE‘-Va:DEOGRAPHER : We're fch 
t he video^ recoird: 

Q. Dr. Welch, you -trookisome: time] 
trying to f ind J a ; fabTeft in' -a book*there. Wliat 
book are-you referring---to?~‘ j if is 

A. The book that I referred to i 
earlier is the Mannings Study. The Rand Study, 
the Cost of Poor Health Habits. * * 

Q. Do you consider that book 


1 XI . 
I 


16 contain no 

x?*:t-e s t imony. ) -> 7 a *> *.i j; £1 

I -• 

i 3i 



«■ i. 
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authoritative? 


Yes. Procedurally it's 


excel lent. 


Q. And what table were you looking 
for earlier? Did you find the table you were 
lurking for? 

A. I did,’yes. 

Q. And what did it show? 

A. It shows -- covered in 

outpatient expenses for smokers and five-year 
i:;e intervals as well as estimated covered 
outpatient and inpatient expenses for 
ucnsmokers, for people who, in other 
respects, were exactly like the smokers and 
nve their expenses. 

Q. Medical expenses? 

A. Medical expenses. 


What page and table are you ^ 


referring to? 

?*■ 

A. I'm referring to Appendix G, the 

'able is G1 and it expands two pages, 186 and 


Q. And do you -- does that table 

that the health care costs of smokers 
ire higher than health care costs of 
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nonsmokers? 

A. 

Q. - 

A. 

correct, 

Q. 


.. •.. . eu? ■ , ■ 

Yes, it does. . :-r. | .. 

And-that- s what you believe? jj / 

I think: that •' s’right. That's 

3 S 3 P. srij 03 / . y. f . - 

<■ 

Why is it^ that you say that-) the 

II 


health care costs ■ o£--smokers/ is less than?the 


health care - costs ofmonsmokers when:applied 

ji 

* '4 

to the State -of - Texas?q • A-uofcoH .* t e/j | <? 

A. - WeTl-7 3 in*ithea> there; are.iat- * 


couple of reasons.: Firstiof all, in the NMES 
data, if' one ' looks at - the’) Medicaid eligible^! 
population ; the * health!carejexpenditures^ over 

j} 

nonsmokers are actually lowenthan 1 for i j*jT 


smokers. And if one'-takes3the full 


arx 


perspective the s-temporal3,perspective,r used Tby 
Manning-'and his colleagues-- and: one thativl j fef 
certain 1 ¥ ^ndorseiand4yo.u-'consider.* Jail'll |V 
Medicare expenditures) lit ha tiwould :be health§p7; 
care plus nursing" home* f expenses, the nursing: 
home expenses are sufficiently lower .’for* * XT 
smokers to compensate for the added health . 
care expenses or medical expenses’ over * z 
smokers. - 

9, 

Q. Any other reasons? ’ 
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3 


» t 


A. None that I believe come to 

mind. 

Q. So I can make sure I understand 
this, the reasons that you think that when 
applied to the State of Texas, that health 
; care costs of smokers is less than that of 
! r.onsmokers, you've driven me three reasons, as 

t 

| I understand it. First, is that you think 

i 

I the NMES Medicaid population shows lower 

j 

| oxDend itures; is that correct? 

i 

■ A. That's correct. 

j 

i Q. Second, you think that you've 

j got to look at it from a temporal perspective; 
:s that correct? 

A. Well, there's part of -- there? s 
only two reasons, the temporal perspective, in 
i which you compare the full services of 
the State through Medicare. That's c 

what we've been talking about and so I'm ^ 
adding nursing homes expenses to other health 
:are expenses. 


Q. 

: he temporal 
A. 

Q. 


So nursing home is just part of 
perspective? 

Yes . 

Let's examine that. 
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First of- all, let's : talk ; about NMES . What 

•! « xTMt*eo; ; i £ . ' ■ ■ - - • I 


is NMES? : 


The NationalMedical Expenditure 


Survey of 1987.' 


'IM y ( i > 


When” did* yo 1 u^ ; f isrst deal with 


NMES as -- in- your prof e'ssion? 


A. I don't know when we started-; 

| 

working-with it. v It-would-have probably^been 

* rf 

sometime in 1997 > - maybe 1 '* right at the end of - 
'96. - ■ ■ ■-- r»n a io yqov * i-tM : 


Q. Have you ever- taught anything l‘X 

. fe 

with regard to NMES■ or- T used : '-NMES m your' ii Cl 


teaching? 


- ~~ e ei 
B 

No.' ' i 

6 

Have* you ever- Written- on - NMES?cX 


- r 

Q. ‘ -Were ybu^even -- had you ever XI 

I ■*' 

seen the J NMES 4 * survey , 'pri*br ri to being hiredib^ 
the ci garVt t e 'd r 6mp'an'ies? £ *- ri *-•’ *“ 5 «'i- I Ip 1 

A . Not that 3 -I "recall . . - ^ jf * £ 


Q. Who provided-you with the r NMES^ 
survey? Was it the cigarette companies? 

A. I believe so. I'm not certain. 

^ ri 

Q. Did you bring it with you to^ - 
show it to us today, your copy? 
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A. We turned over the files that we 
relied on. I certainly didn't bring anything 
today . 


4 


3 


•i 

I 

I 

] 

s| 


i 




Q. (By Mr. Williams) By the way, where 

are the files that are the things -- do you 
•. i ve anything new to turn over to us today? 

MR'. BIERSTEKER: Anything new? 
No. not insofar as it relates to Dr. Welch. 

Q. (By Mr. Williams) So you were 

provided a copy of the NMES survey by the 
.-arette companies, and you gave it back to 
them intending that they would disclose it < 
to os as something that you had relied upon? 

A. No. I -- well, I -- certainly I 
nave retained a copy. And I'm not sure that 
turned over the raw files. I think there 
are files that I'm certain that your experts 
have used. And we've been able to replicate 
• ho:r results using our own NMES, so we're - 

V 

sure they are the same files. Let me say as 
far as how I received NMES, I may have gotten 
:t from the University of Michigan outfit 
that maintains large data files and they 
^tribute them to our university and to 
researchers . 
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Would that*'-be- something that j; 


would be shown in your-’correspondence file?" 

Or would it be-something 5 that possibly would 

be shown in your billing^records? f y 

A. ; No ( it could ; be. I mean if we?, 
had to buy it, certainly - it is. 

Q. The date that you first came it in 

u 

contact with NMES would be reflected in yqur 

* i 

billing records , wouldn <1 * it ? jj •? 

ii -v.. 

A. Probably. -fx*; 

Q.~ And you don't remember when that 
was, but your best estimate is that:itiwas Si 


03 


during 1997? 
A. 

19 97 . 

Q. 


£CJ 


t 


Cl 


I believe at-the beginning of M 

I 

^ - - --O/ P-X - - , J.;t 0 | ax- 

f • ’ 

Prior to being:hired by the * &£. 


cigarette companies, had^you ever: heardsjof T;i 

Vf. 


NMES? 


& A p.ns. io st.'«’SfiWorr>' ‘xu-ov 

A. -“- Not--that--I- recall. 

Q. 


; o «r. * s m l •$ 



Had Welch Consulting, ■' prior- 

% f ■ 

being hired by the cigarette industry, ever s. 




done anything with regard to NMES at all?* 52 
A. I don't believe so. 

Q. So you would agree that anything 
that you've had to do or — Welch Consulting 


FULLER & PARKER, INC. 800-443-DEPO (3376) 214-369-DEPO (i3>376) 

htt P: //le a acv.li^^f.e& t ««ga».inc T W^cumeM l f v W u /docsMflbo 1 69 RK ' CITY 


<J1 

<r* 

KD 


to 


148 


j has had to do with NMES has only been since 
| being hired -- totally 100 percent since being 
j hired by the cigarette industry? 

A. I believe that's true. 



Q. You don't consider yourself an 

in NMES, do you? 

A. I don't quite understand what 


:j z h a t means . 

j q. Well, .do you believe that you 

are an expert with regard to the NMES survey? 
A. I think I'm familiar with the 

i 

[ firm over the NMES survey. I don't know what 
, it would mean to be expert. I'm sorry. 

Q. Okay. So that the limitations 

j 

j •. r.at you -- using your words that you put on 
your -- that you are familiar with certain 

! oarts of the NMES study, that's kind of the 

' 

limits of your knowledge of the NMES study? _ 
A. I'm certainly not familiar with 

, 

! all aspects of it. V- 

i Q. Right. And you've not gone and 

*horoughly studied topside and bottom how 
< NYES was performed, have you? 

( A. I -- I don't know. A little 

o;t. I know a fair amount about it. I don't 
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:02^49M 


'• ■ /'&&&: " ■ ■■ • f 

**■'-'- :■' ’r . j 8 




1 | know exactly what-you"mean :■&$$' * : 1 3 ^*» ip$ 


wh’Sa t-rA&,a5s» t-h@ kv 




3 information? 


s^our c e 5 of h tna.t^^p 




TheU docum^n , t r aty.on ,r. the : NMESiJf>^ 

^,a ,.• -".Mm 


Okay. > Tellv-roeihoW* manyb families : 

' ' '.VoriW . v ?***"'• « 




7 (were studied. 


udied. 'vcaw . v J ; v* 

■‘ .. V".’Vj•" fv ■ J 

. -' § %; - < S 

A.z*-" 14 don£,t4>hauve£. r a'ny- idea. ; >* I.. don-^ 


9 I remember. 


r ;v -. 3ncodijv|:||| 

■^odTpeT.O.aNtie^.W^rt:&y'ear4 i tQ was .;i$)£|IS|S 
A-.' 4'dt» -I t@wks a tin te’hde’d "to be in 1587 VM 


«vA!^P: s It8 < Was®iintelide , d'to be in 19 8 7^ 
/as i r»i vi v»flr*s£ 'pTf'Jiti fs 




12 There's a. lot3.bf*Mi86 dat^tandi^acJltotexjf 

13 data 1 .p ' • "? % 

14 Q. • "'• W h o> Jtta's 1 f i < hclaide d *i n * it he, NMES 
15- study? i>J$3*no .&*&&£-*$1 f| 




„r,: It*was.usi 


*tPi 


*' :_•ii'«i -:e i -j _* t: 


17 | stratifi*ied sampl'ellbf1 ianV-’ y... 

■ ■■ . v *>. y-:-~ '■'-C- ; -’ V K *> ' • v. ■'.•ej 

^ ^ f -t 'r^-_ *•-■ - , - * ~ ^_a. • ,‘tm_;. 






^ v J ;i ■'^: . ;^"V J' ’ ’■ 






21 survey ^data? ^ as^w *>r«A/.j^. v". ■■ ‘ 

22 v ’ r: Q s . ' peVf o^rtned .^?rr- yni, 

23 v 1 ’ • ,1 A ■'Av &: t**! ^don '^tpfijui*t*e’ ^know what tyou; mean / \ 

24 by the study. ^yssai-un.*. ■ \ 

2 5 • Q. 2 * 4 **- Who -^'we'liy do you /know what ?S 


i?V- ; ' 
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■nt 1t y ? 


I know who collected the data, 


Who? 

-- cleaned it and prepared it 


dis t ribution. 
O. Who? 


WESTAT did with his 


.subcontractor NORC 


Subcontractor who? 

NORC. National Opinion Research 


of the University of Chicago. 


Is that a reputable outfit? 

They both are. 

You would rely on the work that 


A. Some of it. 

Q. Do you have any criticisms of ^ : 

work that they did in NMES? g 

A. Absolutely. ' 

Q. Oh. And when did you -- did you 

o any criticisms of the work done in NMES 
or to the time that you were hired by the 
larette industry? 

A. I've never seen NMES prior to 


* — r- X '.m r 
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number of things, with the two most glaring 
are -- and I -- I was unable to -- there was 
nothing in the documentation that permits an 
individual to distinguish the NORC portion of 
the data from the WESTAT portion, so 
when I talk about the data, I'm talking about 
the pool data, so it's not necessarily 
specifically NORC. The two things that are 
done, one is the household survey that came 
between the first and the second rounds of 
NMES, is incomplete. And the individuals who 
were omitted from that survey are clearly not 
representative. It's a nonrandom sample via 
health care expenses, and if anyone has 
studied planner, had any kind of eye at all 
toward using these data to study health 
expenditure patterns, which is presumably what 
the survey was designed for, then an omission 
of that kind is really egregious, it's „ 

: r.conceivable . 

Q. Egregious and inconceivable is 

how you -- that characterizes your criticisms 
of the work done on NMES, correct? 

A. Regarding the incompleteness of 

the household survey. That's point one. 


http ://legacy. libraryucsT.'edta/ti 
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unusable?- X . ,8^P5tl ho y/ :inmumoqmii •; £■;'■ 

.... ■ v.r-? '•■■ ■!-;■• ;■ . ...... : ■ ■ % € ; - s 

A. 11• Q:ende‘r-s*^t f hei>|s.urvey very.'j r.\ 

dif f icul^ts .fbtnot9 think, hit ^ 
r ende r s?-it, fahWsab'ler;h-egfce'grou's .*rs>i XiJfl . -sQ I 2 
Q; 3:; i X‘sptherejia^better survey than. du . 






NMES? 


^ 3 j-,fy 

.#■ I^rdoh no trf kno wjf m, . y 

»• - Q i no? Why^daM that<?b - A 


v, ^ j r, njjf;} x -o i a I r 


■ - • ••:■ ■ 
■■’ <•• ■ ■'i. 


' f , 4 V.- *'. -'jl* 

find onep 


US 


ga a o ./. m s X oolsos 

fe-.. ... . V■:■ - 


mm 


q Q*; r. i ~ Well :i why, I’Dpctprff aol.*/ 15 l«aX * u J ,Sjt" 


Because I|$have‘j|;<v4.ewed my/vj ob lint 


.'V;. 


t won way# Ohe^Hj^t oX ia k e A ;1 t he study** that we |ve£,./ 


I 'i iVV • 


1 j-, ■ t 


referred to earlier. t asSJfc»h‘e/tRand. .atu.dy^: 
accept^the distribut ions & o fX expenses.^oyeraa^e^l^ 
and gender# that Rand vinf erred from- bhei^^fljik^^ 




data :By v the*!HWay-;O theBjRand-tdata are publ: 


twgiltb'et'nataA/e .SBourrce^ 




.“•T •:, 


l&C-.,,... 


‘,bsoh 4 I iidon 


know about its qha : lity''OjTh'e- and the oth'e'r 


'■.: ... -Hi 


was to look at-the work done by experts fpr;? 


-- for t-hie ^tette^-iand/cr'ibdc-ize it- if f 


appropriate -. s -n » ^ a a *s rf 2 r w - 


I . 

f • - 


So - - 


£ 12 r. 
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: A. And since Vince Miller relied 

2 importantly on NMES, I felt that my job was 

3 j to get to understand NMES. 

•; I Q. Okay. You criticized Mr. -- 

- 

5 Dr. Miller for relying on NMES, correct? 

A. I think his choice of NMES was 

" I unfortunate, that's'what I said. 

- i Q. What should he have used? 

-- j A. I don'.t know. You know I'm not 

I 

; ; here to train Dr. Miller or to direct his t: 

i 

i :a 1cu i ations. If he does a set of 
12 | calculations that I think are inappropriate;- 
:3 | : will say so. Ci 

.-i ! Q. Well, tell me of a survey that 

! : r. better than NMES. 

:m | A. I can't. I'm not familiar with 

;" ! this field. 

j Q. Because you don't -- you don't,; -- 

■ 1 never have practiced in health care - 

i • ** 

j economics or medical economics, correct? ' 'r 

:: * A. That's right. 

. 1 Q. And so all you can do is say 

1 ■ that NMES -- you can criticize it, but you 

c come up with a better solution, can 

: y - .. *> 

,j ..... 
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- i II " "■■'•' '■ 


9 AV* * 9 haven • tY^rded, * but offhand lit ' 4V 




cannot. . a ‘ ZZmi | £.■; 

- -* Q I- We’ll ^' hdw^dmfe^ theses other -2 ^ -i.- 4* 

. ' 1 ,;. I ■' " 

people that work for you at welch-Consulting, J 

why didn*'t*you ask-theta'*to2 see if.'.there was2 
something better than : NMES? «•- i .isS | ? 

A. - 'As'I triedrto indicate-earlierV^ ! ^ 

I didn't view that asjpaftsof-my^job. && 

To the bestoof•your knowledge, 544; ^ 


as far } *as you ~knowf3there <isn' t anything .1 < 
better than NMES, right? ; • * iv»v-xi*a X*siu^oi&-i j 


v 


- A$ ^^Thei'e ' 1 e * 1 ot worseff* 


than*NMES?either*4 £1 imeari&4-L szuioui 


i#n 




Q. C Answer my question first. 

•i'lA’ it _M « j, , • . ‘ .. : 't - a f i 




• **&AffraaqAll*r ight'?t *w ;j i o5' **.u ^ 


of 




than NMES iMt cBVerfc 




■ v ’ 


data, * •* .''4. ' : 

Q. - ; v " ' l Answer"-'my '£[ue'stion, Doctor . | |‘2 . 






Sitting here today, can you tell me'of any 
study that ds better than*NMES? ■ ji 


I ! * ~ 

.. «"* r 


j a 

ji 


A. For exactly NMES's purposes ,? ! 1^*- 

^ jj . - 

can name survey after- survey .'* 5 We* i can go - on- 2 




FULLER & PARKER/, IN07 800-443-DEPG^3376*£- 

http://legacy. 


214-369-DEPO<3376) 

^/doc»^ Kl6lTY 




all day with surveys that are better than 
N’MES ' s . 




Q. We're looking for health care 
expenditures. 


A. As I've tried to indicate, the. 

? ir.d study is available. I have not compared 
it. Those are the two surveys that I would 
view as alternatives.. 

I don't know if NMES is better. 

Q. Oh, the Rand study did an 
actual survey? 

A. The Rand study did an experiment 
that included lots of surveys, that's right. 

Q. Well, what survey did the Rand 
>tudy use for health care expenditures? 

A. They collected their own data. 

It was their own survey. Rand conducted the 
survey. . ,,d. 


Q. Have you ever seen that survey? 
A. In what sense? \ 

Q. In any sense. Have you ever 

s e e n it? 

A. Well, I have seen lots of papers 
written using it. I have seen the tapes 
containing the survey. 
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* Q. < v ' Oh, fcyou hM-tfeh t he tapes | £ 

, 1! 

containing-the' survey?-’ 5 --! Ji nw ^icoe :;s- I 2 

A. ! *Yes; I-sure-do. -* c* c. S £ 

j 

-Q. :vAndsdid^yOuvtry and. find outj £ 

confirm -- did you analyze - -'^arevthere-anyc 

I 

problems with the way the.Rand survey was t< «j 


done? 


. -xc •> r 

- u 


I'm not sufficientlyAfamiliarj 8 


with it'’to^comment v briA 


Howfmany^people did. the Rand 


survey-lookcat ?j nob yoY 


sure. 


A much smaller ^number~ - I im<ino€I 


. * .i^fo J , ofri .A 

Well-" give -’us ca number 


I ~dorict ^recalls’ 


J- A* Jk. -»• 


MG I 2.1 


-Q^sriJ'SA^thoUsaridpiiO^OOO? • A' 


“ f -AV-U "-Iffddft^tardbal'ldw -tdrf owucac 1^1* 
*Q. v*. - ~ YoiS$dori' J f 3know whether diti si I 
1 , 000‘ or*10 i 000*6r-10b?000f'rfdo'you?« ' 7*- r i3 j #1" 
A. Well, it's-more thanOi,000 andv£ 

r: * 

» 

less than 100, I'm sure of that.’’ ’ 1; i': 


Q. And that's all you really know". r 
You don't really know the answer, do you?“ £- 

A. I don't remember it. I didn't' 

* 

t 

use the Rand survey. ^. r - . ~ * 22 
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3 !l 


Q. Did the Rand survey -- did they 
ask people what their medical expenditures 
were and get self-reported data? 

A. They also have provider data. 
They have both, yes. 

Q. Oh, so they went directly to the 


providers? 

A . 

Q. 

A . 

Q • 


Uh-huh. \ 

And what percentage of the time? 
I don't recall. r 

You don't know how much is 
seif -reported, do you? 

A. No, I don't. ; ; 

Q. Do you consider self-reported 

reliable or unreliable? , : 

A. Medical expenditures -- I would 

assume that they're substantially less 
reliable than the provider data. I think ^ 
that's what the NMES staff also assumed. 

Q. Do you have any expertise in 

survey design? 

A. Oh, I don't know exactly what 

you would mean by expertise. I've been 
ir.volved in a large number of surveys 
including some that have been conducted by 




U 

H 

*». 

H 

<T 

Y- 

U 

a 
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1 I'us, others jr thaV "T* -IfaVe* ^-iFs t- been involved in . 

2 Q. '' r;/ *Eve'r*'*been* involved in a medical 

3 survey"-- a" survey : of *me'dical expenditures? 

4 '’•• vV av : '' & * k l 3J wa s'’ c a^ £ Na t^oriar Institute’ 1 >of ; 

5 Health reviewer for^tlie health arid retirement 

6 survey/’ vhich ^is a majof ,f s'urvey now being 

7 collected through tW University of Michigan. 

t 4 

. . , •'» . f- — J. 

8 I also reviewed the Rand proposal' for *thei| •> 

* * i‘ 

9 health and insurance experiment. il 

10 • * • .q # * - How' much 4i di : <i c Rand spend doingy* 

' , i* , . 

11 thei'r ^edi^Vl^^xperidi^ture^'survey?^^ '■■■^ * I 


13 Ire call. 


* , e3qperidi^ture 0 *'survey?' ?::i/ - * jj il 

# 

The survey, proper, I* don' t-i | ^ - 


Q. How ‘much £ did' : NMES -spend? tj £ r 

- ^ I 2:. 


, ij** when 'was^ 


Rand ‘survey-on ’ 3 r 


17 health expenditures performed? 

18 ” ‘ ’*•’erir Hfer -than -NMES . 


"think most *- - "the ‘ex 


sr -than -NMES . ... I jj 4,-./. 
i-t : ure' i! data vi that * they 


20 | work with in this book refers 


fc I 

to l f 9'8 3 : ti fK 


21 Q. Bottom line/--which is the better 

22 survey, Rand or NMES? 

23 A. Well, my guess, knowing what I 

24 do about NMES and knowing the people who did 

25 the Rand survey, is --’ for what it does, ’the 
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1 

2 

3 

4 

5 

6 


3 

9 


Rand survey is substantially better, does not 
have the scope of the NMES survey. 

Q. Do you think that you are qualified 
to compare medical expenditure surveys? 

A. Yes, I am. 

Q. Okay. Has anybody ever hired 

you to compare medidal expenditure surveys 
other than the cigarette industry? 

A. No . 

Q. So this is your first time to do 

a medical expenditure comparison in your 
1if e time ? 


lii A. It's my first time to examine . , 

.4 one closely, that's right. 

Q. Did you examine closely the Rand 

survey and try and find the criticisms of it? 
: - j A. No. 

.Q. So you accepted it without 

studying the criticisms, but you criticized 

I the NMES? r 

A. Yes, that's correct. 

::: j Q. That isn't fair, is it? 

2 i A. Seemed fair to me. 

I Q. You're kidding me, aren't you? 

23 I A. I wouldn't kid you. 
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- ~ \Q. fc -You’' re' r serious' -that "that 'seems 

fair to you? : a •' j - 

A. ' Yeah,’ ^absolutely. 

i 

• Q. -Well , -what~Ct:he c- -i -why • is* that *■ 
fair? a*a,v v : b & • 

. - , d 

A. Well, if you 4 look at the list ^of 
authors of the Rand 'survey, I know and !| V 
respect most of them. •' I think - they are r II 9 

t i 

pretty careful . iiA I /didn't- 'know anything about 

NMES, and T : rtook- f a s ’very!‘close look and l’ think 

■' v - t - 

t he NMES survey^ H. s' -led W . s i < r, . r. v •> a :? f £* 


- Q. who actually^ did--the-.Rand.iu j S.1 
survey? Did theyi-hire-dompanies: like . o ! zi 

I • 

WESTAT and NORC? - Circ*rr jo a s .. f M 

I 

vffi Ar M 3 *r j ~don /! t ?r bei^'eve so. Rand has 21 

- - 

its ‘own crfw - won>: ? 'dob ;;oV . r";'i uvt&vp | 81 

v . »'•*'.! Q t A . Do -you' know?’^ w . {v'-tu? br: fc ^ I ;TI 

A. I -Vas ^tryiri'g'f-to ^answer .' : f a § ii 

Qv*®“ -Do l; you ^kno^^first ? ' jj »£ 

; A. ^ I don't know 'what it means i.to’|do 

the survey. Okay. • *• . j i 

Q. Well, like -WESTAT and NORC were 

r* 

hired to do the survey, according to you? 

A. Uh-huh. 

Q. Did Rand go out and hire some -- 
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X 

2 


3 


5 


9 


subcontractors or contractors to go do the 
survey? 

A. Not the primary data. Well, all 
of the houses, NORC, .1 don't know WESTAT 
directly -- when they go into the field in a 
particular location, they will usually ^ 

affiliate with some 1 interview group or survey 
group unless it's a long distance survey done 
over telephones. Rand ran this experiment. 
They have a survey research group inside anci 
they ran this. Whether Rand personnel 
directly dealt with participants in the 
experiment or whether dthey had a 
subcontractor group do it, I do not know, pr 

Q. Thank you. That was my precise^ 

question. You don't know who did the actual 
Rand survey, whether they did it themselves . 
or hired somebody, correct? Si 

A. Rand would.have done it in the - 

■ * " 

same sense that NORC and WESTAT did it. I r : 
don't know whether NORC and WESTAT did the 
hands-on interviewing. And it doesn't 
matter. They had the primary responsibility 
: : the integrity of the data. 

Q. How many people were in the NMES 


/■—N 
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1 j study? 

2 j A. I don't remember offhand. The 

3 j people who were in the qualified population 

4 ! for the full part of year that they were 

i 

= I surveyed, there are 24,973 of those 
::. iividuals. 

Q. In the'NMES study, how many 

~ 1 times did they go and interview the 

• : population that they studied? 

A. Well, the original design was 
'hit they would have -- they had a preliminary 
2 I interview in which they asked participants 

• ; to maintain a medical diary. They had four 

4 follow-on, intended to be orderly surveys to 
fill in, the behavior over the previous 

- t quarter, with some experimental design 

built in, in which the second survey was 

- i skipped for some of the population and a third 

survey was skipped for a much larger fraction 
h the population. So the number of ' 

interviews are ranges typically -- other than 
for the household survey, the number of 
interviews ranges after the initial contact 
; -'ween two and four. 

Q. How many times did the Rand 
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.' - : ‘.'ey interview people? 

A. Oh, it would have been quite a 
lor more. The experiment -- I can't recall 
• r.e full duration now, but it would have been 

j 

i . • iggered minimally, would have been three 


1 !T . 

Q. And how many people did Rand 


A. I told you, I don't know. I 

j 

: : '' t recall. 

<1 

i Q. The NMES study, you think -- 

■J **■■?:: me again your words, it's egregious and 

i 

1 v.;. ielse? 

i 

A. I don't recall. Read the record 

! you would like. 

j Q. You think it's trash, don't you? 

■ A. I said what I said. I think 

,j u.it it's very hard to use those data and have 
j <:;y real confidence in a calculation that you 


1 Q. Do you think it's trash? 

A. I think there are incredible 

•j -: stakes made. I would not call it trash. 
• . looks to me like a very ambitious 

exercise that didn't work out. 
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Q. How much did it cost? 

2 A. I do not know. 

3 | Q. They didn't come to you -- who 

-« did -- who did the survey? 

5 A. Is there a problem here? 

Q. I mean, you said WESTAT and 

somebody -- but is it -- why -- I thought the 
' 1 government did it. 

> ! A. No, the government funded. 

Q. Oh, well, what arm of the 

„ ve rnment funded it? 

2 i A. I don't know. I can't recall 

! the participation. ■ i 

; ; Q. What planning did they do before 

funded it? - : 

■ j A. Who is they? The government? 

‘ Q. Yes, sir. 

~ j A. I don't know. 

Q. Have you talked to anybody at t. 

: -.he government that participated in the V 
1 : I inning of the NMES study? 

A . No . 

• ! Q. Have you ever talked to anybody 

; ‘ • t-. participated, in any way, in the NMES 

; : t u d y ? 
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: ,j A. No, not intentionally. 

;; ! Q. So you're critical of this study, 

;■ i you think it's egregious, and you haven't 
even gone and talked to anybody involved in 
j it, have you? 

1 A. No, I have not. I said earlier 

■■ j and I believe it's a true statement, I'll 
j repeat it. The handling of the household 

'I 

j , 

• | survey was an egregious mistake, and it 

I severely limits the value of these data. 

i 

Q. And that's based on -- how 

: :j ran*/ -- well, the Rand survey, when did 

j 

v - a first see the Rand survey? 

; , A. I reviewed the proposed study in 

^ ■. i believe. I reviewed a redraft in 

i .*72. I talked with people constantly in the 

j 

! - iddle of the survey. I did some kind of 

i intermediate review, and - - and then a 

| 

j ; reliminary version of this book was 

i 

i presented in my workshop in UCLA back in, I 

I 

I Tress, 1 988. 

i Q. And which gives the higher 

■ j differential of medical cost between smokers 
. , j a:.u nonsmokers, the Rand survey or the 

i 

f 

■ : ve rnment survey NMES? 
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A. Medical expenditure is the Rand 

survey. 

Q. And so that I'm clear, the Rand 
survey, which you think is the Detter survey 
5 ! over NMES, correct? 

A. That's correct. I -- let's back 

♦ 

; up. I was too fast. I said I have not 
■? I analyzed the Rand data with the same critical 
? | eye that I analyzed the NMES with. The 
: : ! individuals who participated in the survey, . 

-esc of them are known to me, all except the 
12 ! two juror authors and I have a lot of respect 
: > | and lot of confidence in their work. 

.; Q. And the Rand surveys show that 

s-okers' costs -- have higher health care 
:• | costs than nonsmokers, correct? 

' i A. So does NMES. 

Q. But the Rand survey shows that 

; : the difference between smokers and nonsmokers 

■ - the Rand survey found that it was higher 

. 1 ' han the NMES survey, correct? 

A. That's correct. 

• Q. And so are you -- are there any 

. •; trier surveys that you're aware of on this 
i subject? 
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: j A. These are the only two, you 

it 

; j .-;n rw, for the full noninstitutional 
| population that I'm familiar with. 

Q. And so the only two surveys that 

u have ever seen or are aware of both 

■i 

:.:;rm what you believe to be a fact that 
■ k r s have higher’hea1th care costs and 
i -.'xponditures than nonsmokers? 

i 

• I A. Is that a question? 

Q. Yes,sir. 

A. Once again, yes. 

.. j Q. And that's -- there's no debate 

| >: :..i that in your mind? 

i 

. ! A. No. You asked me at one point 

i 

. : I believe it. I said yes. And you asked 
j .. ;t a computational fact inside the two 
. . rveys. In the one survey that I worked 
-• ijxith NMES, it's true. In the other surveys, 

i 

I .'s represented as being true by the authors 

1 : the Rand study, and I believe they are . 

i 

* !' r c ti . 

. q. How much higher in the NMES 

i 

■ ' ■ .:vey are the health care costs of smokers 

. ; 1 • :. in nonsmokers? 

i 

A. I don't recall offhand. Varied 
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by age and gender. Give me a moment, I can do 
a little better than that, I believe. These 
are approximations, but I think for women it's 

about 10 percent higher and for men it's 

".aybe 16 percent higher. 

Q. Ten percent higher for women and 

16 percent higher for men? 

A. Yes, I believe that's right. 

Q. And in the Rand survey, how much 
higher are the health care costs of smokers 
ver nonsmokers? 

A. The data are described in 

Appendix G. I don't know the ratios offhand. 

Q. Can you interpret that for me so 

11 have that for the record, please? 

A. Okay. For a 20-year-old male 

sr.oker, covered inpatient costs, this is the 
part that would be reimbursed by health plans, 
$43.49. That's covered outpatient. I i 

r. : s spoke. For a nonsmoker or -- nonsmoker,- 
.'' s $42.93. That's covered outpatient. 

■'vered inpatient for the smoker is 
$113.65, for the nonsmoker it's 84.95. 

...Id you like for me to go on? 

Q. I think we are going to have to 
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1 : change Che video real quick and stick where 
; you are and we'll change the video. 

• j THE VIDEOGRAPHER: Off the 

i i video record. 

! 

I THE VIDEOGRAPHER: We're on 

; • ;.y video record. 

0- (By Mr’. Williams) Doctor, you're 

; - wearing -- when you were looking at NMES, 
y _ said that women were about 10 percent -- 

i at smoking health expenditures were about 

i 

percent higher in women smokers than 
nsmokers , and men smokers were about 

:F percent higher than nonsmokers. Can you 

i 

;:ut percentages so we're comparing apples 
t:;d oranges with regard to the Rand 

v *) 

•> « u U ¥ I 

A. I would have to calculate it and 

~ j I can't -- I don't know as I sit here, 

; without going to a computer, how to average 

i 

:j ever ages. The numbers that I gave you, 

: .rst of all, are approximations, and, 

.ndly, refer to the full age spectrum. 

•-•re the -- you know, to do that would -- I 

. * j -1 imply wouldn't attempt to do it here. I 

! 

j :;uldn't do it with any confidence or 
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1 accuracy. I can give you a couple of data 

2 points and percentages, if you'd like, to give 

3 | you a sense, but I can't give it overall ages. 

! Q. Well, let's do this. Let's put 

5 [ that aside because we can all do the math at 
i uether time. You somehow earlier picked a 
: year-old male. How many 20-year-old males 

! 

- : arc there in the Texas Medicaid 
‘•population? 

A. You know, I don't recall. 

* ' ■— >* »- * r 

. ¥ , 

; Q. What's your best estimate? 

A. Well, the number that we would 

; have used would have been identified in the . 
Mirch CPS as people who had -- you know, as 
■ Texans who had Medicaid coverage. And we 
" ! looked at '93, I believe, and another year or 

- ; two. I can't recall now whether it's '94 or 

• 3 . •' 4 > 

! Q. Can you give me either a 

percentage of the Medicaid population that's 
-year-old males or a raw number? 

A. No. But let me clarify so 

; 1 trere's no misunderstanding. When I say norm 
: c a 20-year-old male, I have full age 
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S~\ 

i 

! i;stribution of Medicaid recipients by 
gender and rather than work -- suppose in the 
, iata or for our estimate for 1993, that -- let's 
j j.jy there were 15,000, 20 to 24. And when 

:i : r. saying 20, I should be excused -- or please 
• • use me - - I mean the five-year age interval 

i * 

,j - j : r.r. mg at 20. Suppose there were 15,000 
:n that age bracket and with varying 

| 

::..':.:,ors until you get up to say, 65 to 70, or 

i 

through 69. And maybe there would only be 

■i 

... , 0 0 0, say. And when you go over to 

! * ~en, suppose that there are a little more 

! 

! .. than men in the Medicaid population. So 

! 

ad of 15,000, there are 20,000 in the 20- 
1 • :•!-year-old bracket. And then when you get 

»; 5 to 69, there are 8,000, let's say. When 
' w-* say per or norm, on a 20- to 24-year-old 

j smoker, we mean take all of these 

1 

i : : slat ion numbers and divide them by 15,000.., 

i ' ' i'f 

j s : it's -- for each male smoker, age 20 to.. 

! :: ; . there would be one and a third female 
! >ers age 20 to 24, there would be six- 
j : . iteenths of a male smoker 6 5 to 69, and 
( j would be e i ght - f if t eent hs of a female 

1;-:ker 65 to 69. And then we do the same 
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I thing for the nonsmoking population. 

J Q. Doctor, my question was, if you 

i 

j recall, do you know how many 20-year-olds 

i 

there are in the Texas Medicaid population, 
ar.d I take it your answer is no? 

I 

A. No, I don't recall. Sorry. 

i 

* Q. Now, when did you -- have you 

j 

1 ever worked with the Medicaid population 
| before being hired -by -the cigarette industry 
s ;r. these cases? .. I 

A. You mean have I attempted to 

! analyze the Medicaid population? 

i 

0• Yes, sir. 


A. No. 

Q. Are you're not an expert in 

Medicaid population, are you? 

A. No. 

Q. In fact, you've never -- nobody 

.nas ever sought your advice on Medicaid, noj 
governmental agency, no corporation, no 
litigant, until you were approached by the 
- :acco industry, correct? 

A. That's correct. 

Q. And do you know the difference 

r-tween Medicare and Medicaid? 
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: A. A little bit of it. 

2 Q. Tell me how you get on Medicaid. 

- j A. Oh, I'm not terribly familiar 

4 | with the criteria for being on Medicaid. 

4 | There are -- first of all, there is just an 
income cutoff. If your family has low 
i enough income, you are entitled to Medicaid. 

: There's also spend-down provisions for older 

S 

• ; people on -- in nursing homes who, you know, 

; cnce their asset level drops below a given 
l i-cunt will be eligible for nursing homes. 

I 

i Q. What is that asset level? 

A . I don't know. 

. 0- What is the -- what is the 

income amount to get on Medicaid? 

I A. I don't know. 

j Q. How many Texans are on Medicaid? 

: | A. Overall about 15 percent of the 


>u 1 at ion 


% 


Q. Tell me what that number is. 

A. I would say somewhere between 

and a half and 3,000,000. 

Q. And who gave you that -- what's 
source for that 15 percent number? 

A. CPS. 
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1 Q. You didn't look at Medicaid? 

2 You didn't ask for the Medicaid data on that? 

3 A. No. I mean, we have Medicaid 

4 data. I do not recall coverages in the 

5 Medicaid data that I've seen. We may have 

3 verified that number. If so, I didn't do it. 

1 * 

It would have been done by someone else in 

6 the firm. 15 percent number is a CPS number. 

> Q. To your knowledge, has anybody 

l .. in your firm ever called Medicaid or verified 

i ’ the number of people on Medicaid in Texas, 
called the State and verified that? 

A. Not to my knowledge. 

.4 j Q. Does anybody in your firm have 

:j :ir.y expertise in Medicaid before getting 
: -3 hired by the cigarette industry? 

1 I A. Not that I'm aware of. 

.“| Q. Why did you use the CPS -- what 

I 

: • i : s the CPS? t 

.' I A. Current Population Survey. It's 

I 

:: directed by the U.S. Bureau of the Census. 

I :* 's a monthly survey, March survey, asks 
:■ 1 ^bout health insurance coverages. 

24 i Q. And for your source as to how 

22 J cany Texans are on Medicaid, you went to that 

FVM.E? v PARKER, INC. 800-44 3-DEPO (3376 ) 214 - 3 6 9-DEPO (3376 ) 

http://legacy.library.iJcsf.ed : t[/lltl?^i^r1^§M!^i{#.indGiifi I y^Scumer^§ ) . I iji9if^l I d/docs/^]f60^f >RK CITY 


51716 9155 


176 




1 ; > U I" V 0 V ? 

Z | A. Yes, for my source of the age 

, distribution of smokers and the coverage with 
: d : c a i d , I went to that survey. Matched 

: with the tobacco use surveys which are also 
' surveys, by the way. 

i Q. Why didn't you ask the Medicaid 

i 

1 :; n 3ole? 

! ' ‘ 

■ j A. I guess I wouldn't have known 

} 

I ••x.ictiy who to ask, but I thought that for > 

purposes, the CPS was sufficient. They 

-I 

; . j w-- r *2 reliable. 

.! 

; 1 0 * Why would you use a survey 

I 

; i ead of using the real number? 

f 

A. Well, I guess the best answer I 

I - i.u give you is that I was once on a panel or 
i : n:r of panels that looked at the future 

i 

j vis-a-vis Medicare and the panels ^ 

:-presented -- or the initiation for the g 
: i.iels had to do with HCFA, Health Care 
1 financing Administration, and they were using 

i :-Z data on Medicare, which was their 

J 

! : .- gram. And so it seems to me that if HCFA 
; j * is willing to use CPS to produce their 
! * mates of coverage and future 

i 

i 
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responsibilities that it was probably all 
right for Medicaid as well. 

Q. Do you know what the Texas 
Medicaid budget is? 

A. No. No, do I not. 

Q. Do you know what it is for any 

v e a r ? 


that? 


Does anybody in your firm know 


Sure . 

Is it contained in the notes 


somewhere in your firm? 

A. Oh, I think it would be 

- r.tained in one of the documents that we 


e oeived. 


From? 


I don't know. 


Q. You said one of the documents J£ 
you received. Received from whom? "T 

A. I don't know. I mean, we have: a 

::.e. We gave you a list of documents that 
had relied upon. I do not know the origin 
all of those documents, whether we got 
them ourselves from the library or 
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whether we ordered them from the State or 
whether they came from counsel. I just don't 
, ■: o w . 

| Q. Now then, there exists two 

:j 

| studies that you are aware of in the world 

i 

•it compare the health care costs of smokers 
1 r.onsmokers and both of those studies show 
~r..\ t the health care costs of smokers are 

•) 

, significantly higher than health care costs 
; : r.onsmokers, right? 

i 

A. I guess the short answer is no, 

J n o t right. 

! Q. Does the NMES study show the 

j 

1 e :* 1 1 h care costs of smokers to be higher 
■ r.m the health care costs of nonsmokers? 

■ : A. The NMES survey, if you take the 

j survey and compare known smokers to nonsmokers, 
j people who are self-identified, you will find 

i mat matched on age and gender, the medical 

1 " 

i expenses contained in NMES where smokers 

>1 exceed those of nonsmokers. 

! 0- Significantly? 

J A. Significantly. 

. , i Q. And if you take the Rand -- the 

; uvey contained in the Rand report, Rand 

1 ’ 
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study 

A . 

Q. 

te rminology? 
A. 

Q • 


Yes . 

Am I using the right 


Yes . 

It also confirms what NMES 
round, that smokers'have higher health care 
costs than nonsmokers? 

A. That's the representation here 

and I have no reason to doubt it. 

Q. So you still believe, though, 
chat the State of Texas has lower health care 
osts for smokers than nonsmokers? 

Defined to include nursing homes, 
elieve that the Medicaid program in Texas has 
lower costs for smokers than for nonsmokers. 

Q. Now, let's put aside nursing 

homes for just a moment. 

A. Okay. 

V 

Q. By the way, what percentage of 

Texas Medicaid costs are related to nursing 

"ie s ? 

A. It's in my report. 

Q. Do you recall? 

A. Not really. It's around 15 to 


chat 

the 

C O 3 t S 

for 


A . 

I be 1 

i eve 

lower 

cos 




" -V s 


*-’1 -*\ m | 
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r> 

!| ll 

i 

I 

... percent, somewhere in that ballpark for 
:-;-:ent years. 

,j Q . Now, putting aside that 15 to 

i | . percent as you characterized it, does the 
j ne of Texas incur higher or lower expenses 
•health care costs for smokers than 

i r.^r.srr.okers? 

A. Independently of nursing home 

I 

4 j expenses, the State has higher costs for 

>; e r s . 

i . « 

Q. Significantly higher? 

* 

A. There are lots of senses to 

■ word significantly higher. And I'm just 
• real sure. In certainly extrapolating 

i 

~ this study, we would say so. If you go 
s the NMES data, of course, they say the 

\ pposite, that health care costs are higher 
i : : nonsmokers than for smokers. 

j Q. Well, let me put it to you this 

; w ■ t y. How much higher? It's your opinion 

•! 

! ' ‘ t it we put aside the nursing home cost, 

i 

.s your opinion that the State of Texas 

I 

; higher health care costs for smokers 

-j • m it does for nonsmokers, true? 

A. Personally I think it's more 

i 
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likely than not. And as I indicated, that's 
what's shown in these data with the smoker/ 
j nonsmoker differentials that we see 

j 

| population-wide obtained for the Medicaid 

f 

j population. When you go into NMES, of 

I 

..irse, you see that the populations are 

quite different and 'so I'm not as confident 

I 

as I would otherwise be. 
i Q. Okay. • Let me go at it this way. 

: In the NMES data, taking all the NMES data,; 

o-'ekers have higher health care costs than ; 

; nonsmokers, true? 

A. Yes. . r 

Q. If one were to look at Medicaid, 


i - .tple on Medicaid, that the NMES study 
identified as being on Medicaid, you know 1 
what that population is, don't you? 


j A. 

(Witness 

nods.) 

■V 

o. 

You have 

to answer out 

loud for 

f 

the reporter 

• 




A. I'm sorry. Yes. 

Q. Now, are you are willing to rely 

or. the NMES study in that area of health care 
y.penditures for people on Medicaid? 

A. No, I'm not willing to rely on 
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: j NM E S for anything. 

2 Q. So that I'm clear, it is your 

i j opinion that the NMES study is not reliable 
; ‘ for anything including an analysis of the 

i 

5 ' health care expenditures comparison of 
nmokers and nonsmokers limited to the 
i Medicaid population'within NMES? 

- ; A. It's my opinion. 

Q. Now, you have looked at the 
:- Medicaid population within NMES for their 
. I coking-related costs, right? 

i 

: . A. I have, yes. 

■ ’ Q. And you have determined that 

.; cokers have lower health care costs than 

i 

1 

: r.smokers , true? 

■ A. Yes, I have. 

Q. You don't believe that to be 

j 

a fact, do you? 

A. I think it's surprising. j 

J Q. It is probably an aberration, 

. : ’j . s n't it? 

. . A. I don't know. I mean, it's -- 

there it is. You know, it's a devil in the 

! 

. t leep blue sea position. You like the NMES, you 
like what it says about Medicaid. You don't 
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like the NMES, that's all right, too. 

Q. Okay. So let's focus in. Do 
you know of any study of the Medicaid 
population that shows that smokers have lower 
health care costs than nonsmokers? 

A. Do I know of any study of 

Medicaid population? Sure. I'm sorry, the 
NMES. I mean, those are studies. 

Q. I thought you said it was a 

survey. Now you're confusing -- 

A. No, I'm saying the studies 

derived from the NMES. 

Q. And that study was done by Finis 
Welch, wasn't it? 

A. I did one. I believe Professor 

or Dr. Wecker reports that he did one. 

Q. Dr. who? 

A. Wecker. 

Q. Okay. Anybody else? I 

A. Not that come to mind. > 

Q. Your study was done at the 
direction of counsel? 

A. Counsel suggested that I look at 
the Medicaid population and I believe we had 
already done so. 
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: Q. And so it was not done for 

11 ' academic purposes or for any kind of 
• j legitimate research purposes, it was done for 
| litigation purposes, right? 
r ; A. Perfectly legitimate litigation 

: . r po ses . 

Q. But it’was litigation purposes, 

'■ v ■ r, o 

i - * d ‘ w * 

: j 

- | A. Yes. 

i 

Q. Okay. And it was suggested by 

attorneys representing the tobacco 

; ! | r cmpanies? 

! 

■ 1 A. It was suggested by the 

i 

•. • •. c rr.eys representing the tobacco companies. 

‘ Q. And nobody has ever published: 

• :.at result anywhere in the world, have they? 

' | A. I don't know. 

Q. You don't know of it? 

;| 

i 

A. No, I do not know of it. f 

• Q. And the result that you came up 

. . *j w. - r. doesn't make sense to you? You find it, 

‘i : surprising, right? 

! j A. I found it surprising, that's 

~ ,j direct. 

. | Q. And you're -- are you willing, 
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5 


. 3 


Finis Welch, Ph.D., to put your stamp on it 
and say that, in your opinion, that that is a 
valid study that you did and therefore, the 
Medicaid population, that smokers cost less 
than nonsmokers with regard to medical costs? 

A. I'm willing to put my stamp on 

it and say this is fhe property of the NMES 
data. The core data set relied upon by 
Vincent Miller. These are his data. He put 
them forward and they showed them. i 

Q. No, sir. You're not following 

me. You're the one, as directed by the 
lawyers for the cigarette industry, that did 
the study that looked at the Medicaid 
population within NMES, correct? 

A. That's correct. 

Q. Dr. Miller did not do a study 

that looked just at the Medicaid - 

* < 

■v ■ 

population within NMES, correct? ^ 

¥ 

A. That's what he says. A 

Q. So the only people that you know 

that have done that study are you and 

Dr. Wecker, correct? 

A. The only people who have 
reported results of that kind of comparison. 
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Q • 

And Dr. Wecker -- 

A . 

Dr. Wecker and I. 

Q. 

-- is also hired by the 

ga re 11e 

industry, right? 

A. 

Yes, that's right. 

Q. 

And I'm asking you, do you 


: eve, because yoh're the one that did this 
! :-port, do you believe that it's accurate 
! .it within the Medicaid population, that 

j . • -< e r s have lower health care costs than 

i 

; nsmokers? 

I A. And what I tried to say earlier 

j vis that I was surprised by the result. I've 

I 

■"■'.en it once. I am - - I would be less 
1 ■ .rprised to see it next time, but if I had 
tther data set, you know, I would again be 
‘ surprised if I find the same comparison, but 
| l-?ss surprised. I mean, the Medicaid 

spuiation is not randomly drawn from the v 
t ■ S . or the State population. They're a 
.. j uiterent group of people. 

Q. Well, let me go at it this way. 

1 : - ;t your opinion that you will give to the 
• * i . -:y in this case, will you give them the 

| pinion that in Texas, the health care costs 
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: of Medicaid recipients, that smokers have 

2 lower health care costs than nonsmokers? 

3 MR. BIERSTEKER: I'm sorry, 

« could I have that question read back? 

5 MR. WILLIAMS: I'll repeat 

MR.' BIERSTEKER: Go ahead, 

- j if you want to have that attitude. That's 

'• ; f ; n e . * 


Q. (Mr. Williams) Doctor, will 

{ 

J you give the jury your opinion in this 
: ( case, if asked, that in the Texas Medicaid r 

• I population, the health care costs for smokers 
; ; :s lower than that for nonsmokers? 

A. If asked, I would say that I 

* j personally do not know that if the general 

’ ! differentials carry over to the Medicaid ; 

- | population then they're higher; if the 

representations of NMES is correct, they are 

i ^ 

, lower. t 


j 

i 


Q. Doctor, I want your opinion, 


" ::us Welch 


A . 


Q. 

you have 


I don't know. 

-- A&M Economist. Do you know or 
an opinion as to whether the 
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j .-.-Mlth care costs of the Texas Medicaid 

■I 

i regulation is higher for smokers than 

1 ‘ 

j r.or.smokers or lower for smokers than 

M 

1 .-.smokers? Tell me, higher or lower, or do 
i vju have any opinion? 

i 

A. What I said earlier is I would 

.j personally suspect they are higher, but I am 
certain. 

! 

' Q. So your personal opinion, if I'm 

.•••■.ting it correct, is that in the Texas 
•• ::caid population, the health care costs 
i z r smokers is higher than that for 
:. smokers? 

I 

A. That would be my guess. 

Q. And that's your opinion, too? 

A. That's my opinion. 

Q. Okay. Is it your opinion, sir, 

,j that the calculation that you did you -- t 

\ 

i we 11, first of all, the calculation you did 

i ' 

l ! : the Medicaid population in NMES, would - 
'j agree with me that that calculation is, 

i . year opinion, wrong? 

! A. No. Absolutely not. 

: Q. Or that yields an erroneous 
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A. It gives us surprising results for 

that one comparison. I've seen it now. I 
would be less surprised if I saw it again, but 
again, I would be surprised. I believe I'm 
repeating myself. 

Q. Did you adjust your Medicaid 
population in NMES for age? 

A. Yes. 

Q. Did you adjust it for gender? 

A. Yes. 

Q. And when you adjusted it for age 

and gender, what happened? 

A. Smokers spend less on medical 
care than nonsmokers. 

Q. How much? 

A. I don't recall prevalence -- if 

prevalence of 50-50, about 17 percent less. 
That's one definition of smokers. There.is- an 


alternative -- I mean, of Medicaid i 

fa ' 

population. There's an alternative in whicfh 
St's marginally less, but it's not much less. 

Q. What definition did you use of 
smokers in the calculation you did? 

A. Well, I did them both. The 

definition that I gave you first is Vincent 
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J Miller's definition. 

i 

J Q. What is the definition that you 

j u s e d ? 

j A. I used Vincent Miller's. 

! Q. What is the definition you used? 

refine it for me. 

A. Well, one, they're identified by 

! 

j Vince so we can just use his people. An 

: alternative, we know for each of the surveys, 

| rcends, that an individual is contacted, we 

i whether in that round it was recorded for 

' "he individual or by an individual that they 

1 were Medicaid covered. And if you use a 

! definition that says every Medicaid coverage, 

| y:u pop up in any of the four rounds as 

j indicating Medicaid coverage. That's the 

1 alternative definition I used. 

! Q. Oh. So how many rounds were 

I " 

i tnere that were done? 

i *- . 

*j A. Two to four, I believe I said 

I 

!j earlier. 


Q. Four? 

A. As many as four. As few as two. 

Q. Okay. So it depends on how 

define Medicaid coverage, correct? 


ii 
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A. What - - 

Q. Let's say - - 

A. What, what, what? 

Q. Well, let's say this. 

A. What does it refer to? 

Q. If you define Medicaid 

coverage that -- if’the people one time 
answered yes that they were covered by 
Medicaid, did you do the computation that 
way? 

A. I did, yes. 

Q. And did that show that the 

health care costs for smokers in that 
population was higher or lower than 


r. onsmokers? 


calculation? 


Lower. 

And where would we find that 


In my report, I just say that '.I 


verified that it was lower using alternative 
definition. The number that I report refers 
to Vince Miller's definition of Medicaid. 

Q. Where would we find that 

calculation that you did? 

A. In the programs that I provided 
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I . you with my electronics media that I 

. ‘j t rovided with my report. 

! 

j Q. Tell me where. 

1 

•i 1 A. We gave you a bunch of programs. 

• Q. I know. And I'm trying to find 

from you where in those bunch of programs 
. .. i: d this calculation because I want to go 
1 : i~.< and check it. 

A. There's one that's called the -- 
in ' t recall. There's a two-part word, and 
- - .wed by a dot do, d-o. And the first 
.. ! : ir’. will be SAF, followed by something or 

f : o will be something that precedes SAF. 

Q. Do you have with you today the 
; ronic -- the list of electronic codes 

. gave to us earlier or electronic files? 

i ' 

’ you have that marked? Did you provide us 
list of those? 

MR. BIERSTEKER: We did and in 

, t - 

: i::, I have it. If you want, I can dig it 
< . • and we can make a copy. 

MR. WILLIAMS: Maybe at break 

- • ■ ran. Thank you. 

i 

Q. (Mr. Williams) What if you define 

| raid as answering a person was on Medicaid 

1 
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two times. Do you get that smokers are higher 


or lower? 


I don't know. 

What if you define it as three 


t 1 mes ? 


A . I don't know. 

Q. What afcout if you use four times? 
A. I don't know. j 

Q. So the only time that you know 
that smokers cost less than nonsmokers is.if: 
you just answered it once of the four? 

A. Well, it's a mixture. If you 

answered it at least once, I mean there 
are some people who have answered it four 
times. There are others who have only been 
interviewed twice. i 

Q. Did you go - - ' r * 

A. And that's not the only one. |,r 

* 

The other is the Vincent Miller designation^: 

f 

of who the Medicaid population is. And tha't 
?r.e I did as well. 

Q. Did you go and find and explore 

why you came up with this, quote, surprising 


result? 


No. It's a fact 
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: I Q. Well, let's find out. 

1 i A. It's a fact of these data. If 

| yc u don't want to believe the data -- 
Q. Le t's find - - 

A. -- you're not in my camp. 

Q. You don't believe the data? 

A. I thin& the survey is not a 

- i able instrument. 

i 

! 

Q. And you don't believe the data 
j - r.a t when you calculated it showed that in 
• :. * Medicaid population, smokers cost less 

>1 

it r. in nonsmokers? 

i 

; A. I said it was a surprising 

i 

! . 

• : •' s J . t . 

Q. Do you believe it? 

j A. I don't have real sharp yeses 

!j 

' < ind nos. I have said -- this will be the 
j third time, I believe, that if I went to ^ 

• j mother survey, I would expect to see smokers 

! 

) ".t s ting more, but I would be less surprised 
. . 1 * h. m I was the first time. 

. , ■ Q. And for the third time I'm going 

I • isk you, do you believe the result you 

_ ; j t? t ? 

: A. There are lots of senses of 

i 
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3 


belief. I guarantee you that's the property 
of these data and in that sense, I believe it 
dogmatically. 


Q. 

Do 

you believe 

it to be factual? 

A. 

It 

is a fact. 

That's what I'm 


e11ing you. 

Q. Do you'believe it is accurate? 
A. I doubt that it is accurate. 

Q. So you don't believe it's 


accurate? . - . j. 

j A. I think it is more likely that 

| it is inaccurate than it is likely that it's 

I a correct representation. I do not have the 
strong bang-bang. 

f Q. Now, you're not going to get in 

ji 

front of a jury and tell them that and give 

I them a result that you personally believe is 

| ; 

j inaccurate, are you? u 

i A. I will get in front of a jury*! 

3 

tf. 

and tell them that a property of the data set 
i that Dr. Vincent Miller adopted, based all of 
’ h:s national estimates on and all the 
! estimates having to do with expenditure 

:ntrast between smokers and nonsmokers, is 
j that within the Medicaid population smokers 
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: ;j ; ;po"a less on health services. 

. ij Q. Are you going to get up there 

I md give this jury a result that you believe 
; | : inaccurate? 

I A. I will tell them that is a 

certy of the data. 

Q. Will you tell them that you think 

■ id's inaccurate? 

! A. I'll tell them that I believe 

it result is inaccurate. I believe, 

, : .rally, the analyses based on NMES are 

. : mccurate. 

i 

1 Q. Let me ask you this, sir. Is 

i 

• any study that you've ever seen of a 

1 :: tip of people that shows -- other than the 
! .study that you and Dr. Wecker did, that shows 
I tn.it health care costs are lower for smokers 

i 

I tu.m nonsmokers? 

• j A. Well, the only studies that I p - 

i f- 

:i nave seen, other than studies that Dr. Wecker 

i 

i md : did, are this Max and Miller. 

1 0- So the answer is no? 

| A. The answer for those three 

.. j t udies is no . 

i 

•.j Q. Why did the government do NMES? 

;l 

* 
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I do not know. 

What's the government used NMES 


I don't know. 

Does the government rely on 


~:s ? 


A . I don't know. 

Q. Did you make any effort to see 

if the government relies on NMES? 

A. No. That's the kind of work I ; 
do, you do not think of the government as if 
it's a single entity. There are many, many * 
pieces and they use lots of different data r 
and there's different degrees of confidence r 
; y different organizations and -- 

Q. Nobody has ever attempted to a; 
repeat NMES, have they? 

A. I don't know. I just do not 


enow . 


I would be kind of surprised if 


thev haven't. 


0- But you don't know? 

A. No, I don't. 

Q. In fact, you're not even aware 

f the current study going on with regard to 
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NMES, are you? 

A. What do you mean by the current 


:udy? 


The current NMES 


the study 


The NMES 3. 
A . 

Q. 

in Medicaid 
A . 

Q. 


» i 


No, I'm not. 

By the'way, take an individual 
Let's call him John Doe, okay? 
Okay.. 

Or Mary Doe. Are you qualified 
t look at the health care expenditures of 
John or Mary Doe to tell us what portion, if 
any, of those expenditures would be 
mributable to smoking? 

A. No. 

Q. And you think there's two and a 

half to 3,000,000 Texans on Medicaid, right? 

A. Yes. That's what I said. 

Q. Do you know what percentage of 

those are adults? 

A. No, I don't. 

q. Do you know -- well, what method 

a 1 d you be an advocate, sir, that in 
:he r to determine health care costs of these 
this population of Medicaid people in 
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Texas, that -- would you be an advocate that 
one must look at each and every file and try 
and determine what the smoking-related costs 
are of each and every file? 

A. No. 

Q. Sound ridiculous? 

A. Yes. 

Q. Impossible? 

A. No. 


: 3 


2 3 


Q. Is it in your scientific opinion 

reliable to use statistics to come up with an 
accurate calculation of the health care 
costs within a Medicaid community 
attributable to smoking? i 

A. I think so. : 

Q. Now, you've not been asked by the 

cigarette industry to do any studies or do' 
anything to see how they could reduce teenage 
smoking; is that correct? 

y. 

A. That's correct. £ 

Q. Now, if they wanted to hire you 
to see at what price they could raise 
cigarettes to wipe out teenage smoking, 
you're qualified to do that kind of a study, 
a ren't you? 
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: j A. It's something I would be 

:: j willing to look into. I think I'm qualified 

• j ic do it if there's more data. I would have 

; 1 t :: dig. 

i 

Q. And if they want to ask you to 
; i; that, you'll certainly work for them and 
' i i your best to come up with what effect 
I : iisir.g cigarettes costs would have on 

• j teenage smoking? 

i 

,j A. I would try if I had the 

' ■rrortunity. 

.. j Q . Okay. You want a break? 

: ■ 1 THE VIDEOGRAPHER: Off the 

i 

; •; j v : deo record . ?. 

. .. 

; (A recess was taken.) 

THE VIDEOGRAPHER: On the 

' | ::deo record. 

i 

j Q. (By Mr. Williams) Mr. Welch -- 

1 MR. BIERSTEKER: Before yc>u 

j i';: -- Mr. Williams, there is one thing I need 

' ..v 

j 

; - rr.ention. You asked me earlier whether we 

'! 

| :.i.i anything to add to the list of materials 
( j :-viewed or relied upon by Dr. Welch, 

. , 1 : don't believe that we listed reports 

1 

j y some other defense experts such as 
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Dr. Wecker on the list, and Dr. Welch 
reviewed briefly Dr. Wecker's reports, I 
think Dr. Rubin's report." Dr. Wecker's 
report? • • 

THE WITNESS: I looked at Wecker's 
a little bit, and briefly at the declaration 
provided concerning*Dr. Hubbard, I believe. 

MR. BIERSTEKER: All right. So 
those materials were additional materials he 
reviewed yesterday in preparation for his •-*- 
deposition that he had not seen before and 
that had not been previously listed on the 
list of materials and I had forgot to * 

mention that earlier. I apologize. 

.t 

Q. (By Mr. Williams) Who is ; i 

Dr. Hubbard? ; - 

ii 

A. I hope that's his name. He' s a' 


professor at Trinity College in San Antonio!. 1 

'JL 

That's one of# 


MR. BIERSTEKER: 

yours. . • • 

Q. (By Mr. Williams) Well, tell 

me more about him, then. 

MR. BIERSTEKER: And how about' 
hem Astros. I'm sorry. Go ahead. I didn't 
mean to interrupt. 
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0- (Mr. Williams) Mr. 'Welch, we had 
| already talked about the reasons you gave me 
! two reasons that you believed that when the 
State of Texas pays health care costs, 
j smokers have lower costs than nonsmokers and 
:.e of those -- the first reason you gave 
| .-.ere was the NMES Medicaid data which I 
; relieve we've discussed for the last whatever 
period of time, correct? 


A . 

Yes . 




Q. 

Now, 

and 

that -- 

I guess we can 

that 

that - 

- of 

the two 

reasons that 


! ; r. e , you have significant doubts in your mind 
ir.d. in fact, don't believe the accuracy of 
the calculation that was done? 

A. No. That's a misstatement. The 

; calculation that was done is accurate. 

: There's no doubt. 

Q. But you don't believe the 
i result. I'm sorry I misstated it? 

.. I A. It's a sample. And samples 

. . certain some blank errors and I indicated 

1 that I was surprised. I expected to see the 
_ , , opposite. When I saw that, you know, I'm not 

f 

1 i hundred percent convinced. I think it's a 

i 
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bit probable, but that the odds are still 
that it goes the other way. 

Q. And you didn't go back to look at 
the underlying data to see if there were -- 
do you know what an outlier is? 

A. Yes . 

i 

! Q. What is an outlier? 

A. Well, there are two kinds. There's 

an out-and-out liar. Excuse me. An outlier is 

I just an observation that in some rotation, 

r * 

l of the data is relatively extreme. 

Q. And its extreme values, when 

you have big numbers, there's going to be 
some extreme numbers either high or low and ~ 
the real extremes high and low we call '* 
j out 1 iars? 


A. That's right. 

Q. And did you go back to see if in 

. • 

the Medicaid data in the NMES population ^ 
there were a significant number of outliersl' 
A. No. I didn't. Did not. One of 
mv colleagues mentioned to me that there were 
outliers but I haven't looked at it. 

Q. Who is that colleague? 

A. Michel Vanderheart. Either 


F'JLLER & PARKER, INC. 800-443-DEPO (3376) 214-369-DEPO (3376) 

fort worth tyler longview new york 'city 
http://legacy.library.ucsf.efl[g/itiDbfmcl[TBpa3^Vp(#.industrydocuments.ucsf.edu/docs/mlil0001 


51716 9183 




204 


! curlier or outliers. I don't remember. 

I 

: Q. And the effect of having 

I 

; outliers would be to give you possibly 
■■: roneous results? 


A. Well, I mean, associated 
with the results there are measures of 
! j confidence that one * can compute that 
- ; literally have to do with the consistency of 
* ; cne observation to .the next. And when you 
ave a lot of underlying variability so that 

*j .~e observations are extreme compared to 

i 

.. )j otters, then you're less confident in the 

! calculation. And it's my impression that the 
; ; rubbers that I have described may be numbers 

i 

•j it cut which I haven't looked at variance 
eolations on those numbers. But I 

i 

remember in passing a comment from Michel 
suggesting that, you know, they do have large 
. * | sampling errors associated with them. t 

. : j Q. So I can be accurate, then, you 

.* j relieve there were sampling records in the .. 

. . j N'V.BS Medicare data that you used to do your 
. • calculations? 


-t 


o: 


A. 

senses of 


Okay. I mean, there are a lot 
error and when I refer to a 
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sampling error, that's not a reference to a 
particular observation being wrong. It's a 
reference to the inconsistency among 
observations. An indication that you 
mentioned earlier of an outlier would add 
sampling error that when you produce one of 
these numbers, some kind of summary of data, 
as I indicated, you can also associate with 
that number, a measure of the confidence that 


you would have, how variable you think it's"’ - 

• Is. 


likely to be. And outliers would reduce 


confidence, they would add to what I descri&ed 


as the sampling error. 

Q. And outliers then reduce the ■ 
confidence level; is that correct? § 


1 i 


■p i 


A. 


Outliers reduce the confidence 


: S 


level that you would assign to a particular 

r : 

point. That you would say, No it's fuzzier'. 


They add fuzziness. I think it's a good 


ife 1 


description . '• * 

Q. And you didn't check the 
confidence levels of the data that you used 
in doing your calculation; is that correct? 
A. That's correct. 

Q. And you adjusted -- did you use 
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1 any - - do you know what a confounder is? 

2 A. It seems to be a term of art in 

3 the reports and the depositions I've been 
reading. So in the sense of this case, I 

5 think I know what it is. 

4 I Q. And what is it? 

” A. It's something that is 

- I correlated with smoking behavior that exerts 
3 an independent role on Medicaid expense. 

Q. Did you adjust for any 
: confounders in the report or the study that 
* | you did, the calculation? 

13 j A. The number that I referred to in 

. ! i he Medicaid population is adjusted for age 

1 

\ and gender only. 

i 

i 

• Q. So you used no confounders other 

i 

:” ! than age and gender? 

.- ; A. That's right. 


confounders? 


Why did you use no other 


Because I am simply saying, 


Here's what the raw data looked like. And 
that's about as raw as you can get. As far 
is trying to go further and come up with a 
precise estimate, I just simply didn't view 
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that as my job. The only reason I made the 
calculation was in commenting on Vince 
Miller's work. 

Q. Now, Mr. Welch, with regard to 

confounders that affect medical expenditures 
in relation to smoking, do you have any 
particular expertise as to what confounders 
should be used or should not be used? 

A. As -- .1 mean, they're generic 
guidelines and I certainly am familiar with 

x 

them. As far as a specific variable, you 
would have to -- I guess we would have to be 
specific. You name one and I think I can 
give you a pretty good idea as to whether I 
think it would be appropriate. ; 

Q. Have you ever studied what 
your appropriate confounders to be used in 
looking at medical expenses? 

- p 

A. Well, I said they're generic ; - 

£ 

rules that go way beyond the realm of medical 
issues only. As a general rule, you want to 
control for things are -- that are not 
themselves affected by smoking behavior. If 
we are trying to identify the smoking/ 
nonsmoking differential and expenditures, 
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when - say not determined by smoking 
behavior, there are things that are 
correlated with smoke behavior, otherwise 
they don't confound. But there are things 
chat the correlation is not causal. It's not 
rreduced as a result of smoking. It's just 
tr.ore in the data ahd there are -- must be 
things that exert an independent effect on a 
role in the determination of expenditures. 

Q. Back to my question. Have you 
: :.e any independent study or any study at 
a., of what are appropriate or inappropriate 
ronfounders when looking at health care costs 
resulting from smoking? 

A. Have I looked at things that are 

rrelated with both smoking status and 
r.edical expenditures? Yes. So in that sense, 
I suppose the answer is yes. 

Q. So you have done a study -- 
Now we're talking about correlates. 

t' 

N-w, you have done a study of 
or relates? 

A. Yes, I've looked at correlation. 

Q. No, sir. My question is not 

have you looked at it. My question is: Have 
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you done scientific research in that area? 

A. I've done it'. Systematically, 
scientifically, so I don't know what to say. 

I mean, what doing it involves is looking at 
correlations, looking at the correlates. So I 
don't understand the differentiation. 

Q. Do you have any background in 


medicine? 

A. 

Q. 

b1ology? 

A. 

Q. 

A. 

Q. 


Nothing as a professional. .! 
Do you have any background in 


Just --no, I don't. 
Epidemiology? :i 

Not much, * no. 14 * 

Have you done any study of what 


the literature shows are the relationships ' 


between smoking, health care expenditures*and 

: ■ - . ■ . . . Si 




other correlates? 

A. Not extensively. 

Q. Well, can you tell me any 

literature that you've put on your list 
can you point to anything that you put on 
things that you've reviewed or relied on that 
relates to this subject of the appropriate 
correlates in doing calculations concerning" 
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smoking and medical care costs? 

A. Well, obviously, you know, I see 

the correlates that are used in the Rand 
study, they are described -- the correlates 
that are used by Vince Miller. I've looked 
i* the NMES data taken in terms of correlates 


v s e 1 f . 


I read a bit of the report filed by 


: r . Worm, and you know, I didn't get too 
deeply into that. .I'm also aware of 
epidemiological studies having to do with 
ihestos and the interaction between smoking 
,i:;d asbestos . 

Q. And which study is that? 

A. I think there's been any number 

o: studies. I can't be specific. Long time 

:r. ce I looked at that. 

Q. What is the interaction between 

smoking and asbestos? 

A. Vis-a-vis lung cancer, it's 


r os i1 1 ve . 

* A 

Q . How much? 

A. I don't remember. 

Q. When is the last time that you 

. .iked at any study on the relationship 
t e tween asbestos and lung cancer? 
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Chat? 


'92 maybe. 

And why were you looking at 


Because I was doing some work on 


an asbestos case. 

Q. For whom? 

A. I think it was just as a consultant 

I wasn't identified. Not able to say. 

Q. Is the litigation over? 


you ? 


I'm no longer involved. 

Okay. Well, then, who employed 


That's what I said. I'm -- 
You won't tell me? 

Right. I worked as consultant 


and my work was not - 


What was it that you looked 


A. I looked at -- we compiled a T 

•fir 

database of studies, sort of a database that 
contained as part every database that 
related asbestos exposure to asbestos - related 
diseases, the five diseases. And there were a 
variety of them, of databases. 

Q. And what did you conclude? 
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A. The conclusions that we provided 
are the subject that I'm just not able to 


aiscuss. 


Q. Well, how many people in the 

Texas -- let me ask you this. Were you 
working for somebody that produced or 
•-..Id asbestos, without telling me who? 

A. I believe they had at one 


Q. So in your list of people you 

worked for in addition to the cigarette 
.-T.panies, you've worked for at least one 
member of the asbestos industry, too? 

A. I think they had some exposure 

: n r.hat litigation. 

Q. And what percentage of the 
Texas Medicaid population has been exposed 


t a asbestos? 


I have no idea. 


Q. In fact, as far as you know, * 

V ■ 


none of them have, correct? 

A. I have no idea 


And so let's get back to your 


subject of correlates. Are 


do you 


remember -- other than having looked at 
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asbestos for an asbestos company lawsuit, as 

2 

a consultant one time, have you done any 

3 

other research on correlates involved in this 

4 

case, involved with tobacco, the relationship 

5 

between tobacco and health care costs? 

6 

A. I told you that I looked at 

"7 

correlates within t&e NMES data and I've 

5 

seen a smattering of other studies. That's it. 

9 

1 Q. What are these other studies? 

1 0 

Let's not be vague; let's be precise. j 

'I 

A. Well, I -- I tried to be. I ^ 

1 2 

u s e d t h i s . - 1 

1 3 

Q. Right. , 1 

1 4 

A. It's what Vince Miller uses. : "' l 

I 5 

Q. Right. 1 

: 6 

: i f 

A. And I mentioned the report by ' 

1 -7 

Dr . Worm. . \ ^ 

: a 

Q. Okay. And I'm talking about; 

: 5 

published literature. I'm not talking about' 1 

2 0 

4 

reports that are involved in this litigation. 

"7 1 

i. 

As far as the published literature in the 

“) -) 

scientific world, the only thing you've 

2 3 

looked at it with regard to correlates of 

2 4 

smoking and health care costs, sir, is what's 

2 5 

contained in that Rand study that you have in 
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front of you, true? 

A. That's all that comes to mind. 

Q. That doesn't qualify you as an 
expert on correlates in this area, does it? 

A. The issue of -- 

Q. No, sir, answer the question. 

A. I'm trying I - - 

Q. I asked if that qualifies you as 

an expert, and you.can tell me yes or no and 
then explain. 

MR. BIERSTEKER: I'd appreciate 

you would let the the witness finish his 
answer before you interrupt him. 

A. The issue -- 

Q. (Mr. Williams) May I rephrase 

tne question? 

A. I would like to answer the 

question that I was asked. 

Q. Well, let's skip that. Let's go 
to something else. Let me ask you, point 
clank: Do you consider yourself an expert 

with regard to the correlates involved in the 
relationship between smoking and health care 
costs? 


A . 


No . 
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Q. I want to go now to the second 

reason that you gave as to why you think 
smokers have lower health care costs than 
nonsmokers when the State's involved and 
that's what you referred to as the temporal 
perspective? 

A. Yes. 

Q. Explain that, please. 

A. Just looking at the full effects 

over time. And as I indicated for the w 

- -4P - 

Medicare population, that involves looking 
at nursing home expenses along with medical - ' 
expenses. 

Q. Okay. I thought I heard you 
say Medicare in the first of that sentence 
and Medicaid in the second part. So can you -- 

- .... . JL . . t ^ 

A. If I said Medicare at any point, 

I misspoke. It should have been Medicaid. 

Q. And can you explain the reason' 

!'■ 

again? I'm sorry. I didn't -- you said ^ 
Medicare, it threw me off. 

A. Okay. The temporal perspective 
involves simply looking at the full effects 
on the State budget that, over a period 
of time, it will accrue to somehow 
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hypothetically change in behavior. 

Q. Okay. Let's set aside the excise 
tax issue for a moment. Okay? 

A. Okay. 

Q. And let's set aside the nursing hom| 

issue for a moment? 

A. Okay. 

Q. Putting those two things aside, 

how dees this temporal perspective yield 
a lower health care cost for smokers than 
r : c r. s m o k e r s ? 

A. I don't believe it's sufficient. 

t O d O S O . 

Q. Okay. So if you set aside -- 

a x a y. And I'm trying to understand. I'm , ^ 
'.tying to learn from you, I really am. There 
are two components, as I understand it, of* 
the -- of your position with regard to the 
temporal perspective. 

A. Okay. 

Q. Is that it would be A and B, if 

: understand it. A would be excise taxes, 
and 3 would be nursing homes. Am I on track 


*i- 

Of 


A . 


Well, the temporal perspective 
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just involves looking at the full effects-; 
over time. And what are ^he full effects? 
There's an excise tax component and I simply 

- f ...... - ■ K 

have not been referring' to it lately because, 
as I indicated in my report early on, excise 
taxes are so large that any issue on the 
table is swamped by* them. And so n 

independently of excise taxes, the temporal' 
perspective is just 'that." c ' It's introducing 
the time element into a compressant. ' ;■ 

Q. And how -'- what is it about’ --* 
let'8 put aside excise taxes. What is it-; 

* * , *’ r 

that introducing a time element shifts j 

• • r 

health care costs for smokers when 

" ■; j I 

compared to nonsmokers, shifts them from ; 

being higher and makes them somehow become 

, o.- •• • . . ob | V £ 

lower? j! 

81 


A. 


As I said, I don't believe it 



does for the Medicaid population. And it| 

; - ..i 

certainly doesn't for the general population". 

Q. I'm still -- I'm searching to*" 
understand this temporal perspective. The 
temporal perspective, how is that over a • 
period of time -- how is it in using the t 
temporal perspective, health care costs become 
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t 

I 

: ' lower" for smokers than nonsmokers? I'm 

i 

2 j stumped. I still don't understand. 

3 I A. Well, as I indicated, the -- for 

i 

j the Medicaid population, you have to look at 
5 j nursing home expenses. 

Q. Okay. Is there anything other -- 

new I may understand. Is there anything 
ether than nursing home expenses that makes 
the injection of this -- or when you use what 
you call the temporal perspective, is there 
anything other than excise taxes and nursing 
.tome, those two elements, that change -- 
change the health care costs from smokers 
to being -- from being higher to being lower? 

A. From being higher than 

ucnsmokers to being lower than nonsmokers? I 
do not believe so. For the Texas Medicare -- 
Medicaid population. 

Q. So if I want to understand the^ 
temporal perspective, there's really two ^ 
elements of it. One is the excise tax 

■ ' 

. :;sue ; and the other is the nursing home 
issue, correct? 

A. I said earlier, all of my 

references, since I thought we had dropped the 
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excise tax discussion -- had been just to : 
medical and nursing home expenses when 
talking about Medicaid. 

ii 

Q. Okay. But what I'm trying to -- 
I'm trying to pin it down. I really am and I'm 
not trying to be argumentative. I just want 
to understand. The*nursing -- the temporal" 
perspective has two components. A is excise 
taxes and B would be nursing homes. Are those 
the two issues? 


Okay. Explain it to me, because 


I'm not getting it. 


I don't understand anything 


f; KC 


emporal aSout excise taxes. 
Q. Okay. ' 


Excise taxes can be instantaneous. 

... v \ g 

So -- thank you. I'm now focusing 


a little bit better. On the temporal 
perspective, the only component of the 


i ¥■ 


•5 i is 


temporal perspective is nursing homes. * ? 

A. The temporal perspective is just 

the analysis of the full effects over time. 

A. Okay. 3 

t ^ - 

A. That's the only characterization. 
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: There's a second issue that is getting 

I wrapped up in temporal perspective, and it 

should. And that is, what is there that 

I , 

; , leads to my conclusion that expenditures 

j for Medicaid for smokers are below 

• i expenditures for Medicaid for nonsmokers? And 

I 

' ' mat's nursing homes. That without nursing 
h.omes, the calculation goes the other way. 

•; 0. Okay.. 

1 A. But intrinsically that doesn't 

f h r:e anything to do with the temporal 

■) 

... perspective. The temporal perspective is 

• ! : us t over time. 

i 

. ; [ Q. So that I can understand this,. 

- putting aside nursing homes, because it's 
. r -- let me understand. It's your 
i position that smokers have lower costs 
; with regard to nursing homes than nonsmokers? 

• ! A. Yes. 

‘ Q. Now, with regard to the temporal 

.: ; perspective. Looking at something over a 
.. ; period of time, if we put aside the issue 

• j of the nursing home costs for a moment, is 
.; 5 :’ true that if you look at things over a 

.. b j period of time, the health care costs of 
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I 


1 

2 

3 

4 

5 

6 


smokers which exceeds those of nonsmokers 
will build over a period of time? Increase? 

A. Uh-huh. That will be true for a 
period of time. 


Q. 


It will be true forever, won't 


’ r "3 


8 

9 

1 0 


A . 

Q. 

A. 


12 
1 3 
1 4 
1 5 
16 
1 7 


No, I don't think so. 

Why would it stop? 

Well, 'are we talking about a 


particular group of smokers? Smokers genericalljf 


as the population of smokers change? 


x: 


Q. 


S 


I'm talking about the Texas Medicaim. 


population. 


€ x 


1 8 


1 9 


2 1 


2 3 

24 

2 5 


A. Then I don't know. I just don'^t* 
have an idea. I c1 

Q. Well, would you agree with | 
regard to the Texas'Medicaid population, if vj 
we put aside nursing homes, that the" health 
care costs of smokers, which is higher than }' 
than that of nonsmokers"; that will'simply 
grow and add up over -- the longer the period' 
of time, the more it will add up? 

A. Are we talking about specific 
smokers or just something generic? * 

Q. The Medicaid population as a 
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whole. 

A. Well, maybe over time, to my 
understanding, that in Texas the prevalence 
of smokers is declining over time. So I 
would assume that the medical care cost of 
smokers is also declining relative to 
non smokers. 

Q. Well, how long -- let me ask you 
that first. How long is the time period 
between the time that people stop smoking and 
-hat their health care costs go down? 


A. Are we talk about individuals? 

I thought we were just talking about everyone 
:n Texas Medicare. 

Q. Let's talk about individuals 

first. Do you know the answer? 

A. For an individual no, even not 

looked at all at differences amongst 
different kinds of current and former smokers. 

t 

Q. You have no idea of the 
relationship, the time relationship between 
when you quit smoking and your health care 
costs decrease as a result of smoking? 

A. I have -- you know, I guess 

everyone, particularly us former smokers, 
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. , ■* -2»a "bXifOv no \ f I 

have heard comments. , But -- ? 


■v&ri .• v i t " '‘".'eajt&is'X ■■ ■ .0 :| £ 

Q. You don't have any expertise 

, . , . ... ‘ <v HOiA %VfUl \ .1 * bsi.DJJ3 

or knowledge m that area? ; 

■; . ■r-Vr .5 8 N 

No. And the only things that I 

■ f , 

. f 

in xoq 

Hlspnr> * 5 ;• r, /. ‘ ?! i 

i regard to loc 

; .!,o'/ v»i nftn'W yj$*’0 f r 

the Texas .Medicaid population, if no one ever 

£4 xol eai-fte'i. t 1 

smoked a cigarette»after c today m the Texas 

Mi4iSSa^?^.tioS? 8filf^88uid'"th*t aS'^J Sf 


■ r or 


A. 

• ' ’ £■' A’ f ff 1j t l * * 7 » . 

have seen in this,litigation appear to mejto 

: ' bc«, fcsdfe 8i vfeodviflvs V;?ru; 
be aberrations so -- 

_ „ ’ i. ^ 1 srpitr >*3 H n '• i ? -7 1 <r*rf d I. t 

Q. Now, with regard to looking at 


a 


I-nSSfeV'*- 


pfiti’d&M'U . fcosfTetMrjs 

3 tsvof. that, population? i W 


the healthTcare , costs ;ot „;tnat: popu 


■' « -as fa jal no ou Aomuofi 5 

' A* ' Ov©r a tiin©* • - >f •**'•*■ 


*?<£*;, i. t 

no.ialyqoql I 


Q- , Yes, . sir.^ . . ...... -v-■ r 'l 

^t : _ .a, . " . j tit: . 

A. ; Current -- well, I believe it-^;' 


wouia" riii&aSS^ tMki^^4Mi^ 





about 


.t atfmya^>VI2 lboq « u *32- . . c . * -/ , 

nursing; home issue^ a--^ v 

fto * i, ? 


A. 


n.i a*, *> x •*#%’»r, 7 - .«iij : i^ 

over -time it would falET..%iH 7 


% J 'q)" Vn.L>' ome ? .ifi. 

Q. r How long would it be befoire..it? 


fell? 


A 


■q 


e 


a:,A.r;siA;r sn j :2 c .oc?^ r.- 

A. I don't know. 

. .-4 fvjaj »■% &si e 1 i .A ^ o 233(".- ',ro: g 

Q. That's not -- I 

• . c:: ' worfc ^ v ; t; •. , •?s? * ’ 

A. Certainly by the time today'® 

. - . < 89 \ . - 4 V-pCtmT ft svi X; 8<t; ( & I' 2 S 

generation is gone away before replacement 


£.i' 

t-£ 


I 


i t 5*A; » 








t, J- v »> . » A 






' ;s .. A* , It yOqS<X~-t^ibOB •■ ,■» • 
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j generation would be. 

Q. I agree. But you really haven't 

studied that, have you? 
i A . No. 

Q. Okay. Are -- that's a good 

; :nt. Once everybody is dead and replaced, 

1 tier, things change.* 

' Okay. What is your -- putting 

i aside the nursing home issue for a moment, 

' what is your opinion as to the increased 
:.*ilth care cost that smoking has had over 
i nonsmoking population in the Texas Medicaid 
jpcpulation. 

A. I just don't know. It's an 

’i urjredient of the calculation, but it's not 
oething that — I know I have looked at it. 

: ;ust don't recall it. I'm sorry. 

q . But it's a positive number -- it 
:s -- there is an increase resulting from 
3 T.oV.inq in that health care cost? 

r 

A. Well, that's based on the 

j extrapolation of the differential -- smoker/ 

«i nonsmoker differentials here in the Rand 
.; * study. And it would show that there is 

j a positive number, yes. 

< 
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: A. That's correct. 

2 Q. I'm trying to find out where 

3 within your computer files I can go and find 
*4 that number. 

A. It should be well documented 

inside. That is, inside the computer programs 
j whave comments saying what we're doing. And 

|j 

v i you know, you'll see the managing application, 
the movement of ^Manning to Texas and that's 
et of programs. And you know, part of them 
you know, to start with exactly these 



j numbers. 

* Q. Well, we'll get that electronic 
! index that you provided through your counsel 
; to us, and I'm going to ask you to find that 


, :_r me . 

I 

A. Sure. 

Q. Okay. And then theoretically we 

; could look in there and you could pull the 

£V * 

S number out of that file, right? y 

t 

A. No, sir. You'd have to run the 

; ruogram. And you'd have to ask the program 
then to stop at that point and tell us what 
j me number is. 
i Q. Oh. Okay. 


w 
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«5 £•?..-.• 

'. 2 22 7JV. 

; ,• •?*«& .1 •. Vf. - 




• is«Vi-SR8B@k^i.\ -sftffSSS 




a'Vrf ? 'T;: r dfjfd^lSyNr»»ir. r. ’)tei ;T 

A. I do ^not believe that it's an outpul 

of the program. It coul4^beV ^ ^ |br^>w- 

. ’■ r&ar^od‘"- - «***' *£&*?*&{&A ■ *: ' " TT ' :; ' : 

Q. Okay. Now, let's shift -- pardon ; 

me -- to nursing homes. Tell me your opinions 

z^motl jmzu-turt nr ere ; .J* tf t r:, 1 . £ i.-aocy J c* ' ' 

with regard to health care costs of nursing 

• • ' '..IT H ♦'hoh ; .A --" ; "*' 

homes with regard to smokers and nonsmokefs. 

sH 63 ./ on "liisw -- ed b1now | ^ ^ 

A. That -- under the assumption Iwhich'^ 

: x .V.jra;: ■:... .srf.r c.„. ow ' nerfK .vr^ ? ’ nob J a - 

Vince Miller makes, which the Rand group made 

»w ,ytiwi8Vi$nAH erf:; ro foeasdl e ' 
and which I make, chat’a day spent in a nursing ;. 


'tK? 2 a 




nurs; 




::Iop lo V-JiiiciACtQiq beJS-iai • .orr, ^K 5 j' 0 | 

home is equally expensive for a smoker as |.- 

■- noi , bnejl '.»rt£M&ik*mfBori * an II/(.■■ •j- Jjt.-cm^|| ■ ; '■■" - 

for a nonsmoker. Smokers spend less time|itf« 

eiafe.. aa;iAH«^xi^ j*siv ^ neifw.«■■# ' 

nursing'.homes and therefore ,-.are-less expensive?,, 

( < •'© *?£. :- >*)£ ?P*/' 5 »w . bSRJf ' «>> r ' */ -G f 

And if you take the differential expense 1 

£2/'2*S assort . pnie^im ‘ni-iii^ieaiomaherr ,arre , tey ! 'r^^ ?; ’-' : % V- 

that is calculated in the Rand study, in Manning 

. ? znAtm -ZAHiAUX . &*ob vjf *rffc v J.-safi jr 

it is suf f icient to swamp .the, added cost ,!>■•- 

v';--»*d;ye/s£?-jt j ‘.non i . 

of medical- care that is -in. the Rand study; 

~8K4*ni ic ' *&T ' 

Thatf s for, the^.Medicaid^population, of 8 *%,. ; v t': ^ ; f 

'' ° ■ *ijtSv Yd : ‘benirf '.paled r s&no5.*t»e 

. Q. ;!; What is the; mechanism by which p-;- 

.-dllde-tfeutd-^'•«|.r^' r ^ 

or what are the qualifications or 1 W ^ 

• paici^ax! a in r: ; n# f. f ; i; iQ I fe" 

requirements that one has to fulfill in-order •■'f f 


x-; 




•* ,4 1 !c JT *-. -- i!o y r “ ? 

to have Medicaid paid for -- an individual's 

ci.«Aiirf { jy;.- 

nursing home? | 

i - > 7 . A■ -'vis:^ ; A r. $$ 

A. I believe it's just a spin down. 

• . V ^ivl»•* ' -« bekooi : o .rt? I ^ 

It's an asset; maybe it's a combination of 


t tc 
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1 j income and assets, but I think it's primarily 

i 

1. ! .m asset position. 

I *• 

> 1 Q. And what are -- how many people 

; , ire you claiming are in the Texas Medicaid 

- , regulation that are in nursing homes? 

i 

| A. I don't know. That number 

(■ wjuid be -- well, no I take it back. I 

don't know. When we do the comparison 

- j cased on the Rand study, we assume that 

-he age-related probability of going in 

.: ! i nursing home is the Rand calculations. 

. j when we work with the NHANES data set that 
■ ‘ h: Miller used, we just look at smokers 

versus nonsmokers in nursing homes generally, 
j Q. What does NHANES stand for? 

A. I don't remember. 

I 

Q. You ever heard of the NHANES 

: lata set before being hired by the cigarette 
. • j industry? 

, ; c ~ 

j A. I hadn't heard of it before 

. . * ::. Miller used it in his nursing home study. 

.. Q. Are you critical of the 

i NHANES study survey? 

i 

. A. I haven't looked at it that 

i rlosely. I looked at the one relatively 

! 
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1 0 
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i 3 


^ t> 


2 i 
2 2 
2 3 
24 
2 5 


narrow thing. ' ' 

I don't'-- offhand, I didn't! see 

** 

S'* 

anything glaring about NHANES . Jr 

- - *. ' V " * ' ■ 

Q. So I can pin'you down as we (sit 

i • 

here today, you don't have any criticisms, of 
the NHANES survey? - J \ 

# . • •* .r ’ 

A. That's right. 


1 - 

v. - 


Q. 


Now, do you think smokers liyej 


' : .; ; 3 .v' 

longer or shorter or -- do they die r r 


vJ.X '• 

. .cvst • 

' V* 

I think smoking is associated r 

a-* jl ■ 

with premature death. Smokers live shorter^ 


earlier than nonsmokers? 
A. 


periods than nonsmokers. 

0 

words. Do you think "smoking causes premal 
death? 

A. Yes 

that the same thing as early death? ’-■ 

. Ci, ’ 

A. 

premature. 

Q. Is it your opinion that smoke 

causes early death? ' } 

A. Yes, I think so. 


-V | ' ] 

I want to be precise with our ^' . 

'' ■’ v 

emature''; 

s;t., 

And does premature death' 


That'8 what I would refer tof as 

,jj|i 


-C r- 


** -is* 


U * 


Have you seen anything in your 


cn 

-J 

H* 

Ch 

VO 

to 

<S> 

VO 


.V 


. .• * - ■ wjtsm 
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1 

2 


I 


* i 

: •; 


years of being an economist and your work for 
the tobacco industry and anything that you've 
ever done that in any way disputes what you 
believe is a fact that smoking causes early 
death? 

A. I have not seen anything that 

would dispute that assumption. 

Q. Have you discussed that with the 
lawyers that have hired you, early death? 

A. Sure. 

-*i 

Q. And tell me about those 

discussions. * , s .... 

MR. BIERSTEKER: I object... 
Why do you want to know what he's been talking 
"g counsel about? Isn' t that a privileged _ ,, 
Tatter? I think it is. i . ; 

MR. WILLIAMS: You're *• ' 


*1 


: 9 


f O .. 
\ *-• 
• ( 


int. 

9^ 


... i 


2 5 


telling him not to answer what he's talked ,to 
you about? 

MR. BIERSTEKER: Yes, I at 
MR. WILLIAMS: 

or. there. You need to read the rules. 

There's an attorney/client privilege between 
you and this gentleman? 

MR. BIERSTEKER: I didn't say 


Put that one 
* re 


FULLER i PARKER, INC. 800-443-DEPO(3376) 214-369-DEPO(3376) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK;CITY 

http ://legacy.library.ucsf.e^fl/tidyeidfirB^aQWpGlf ■industrydocuments.ucsf.edu/docs/mljl0001 


51716 9210 



231 


there's an attorney/cllent. It's a work 
product privilege. 1 

MR. WILLIAMS: I love thisV 
Y'all are -- y'all use privileges where 
nobody can find out anything. ' 

MR . BIERSTEKER : That' s not:. 

j >*4 . .. 

I i . ’ - . '* . ' 

true. You find out a lot. Ask more questions.. 

■ ■ :■ *; 3 ’' 

Q. (By Mr. Williams) Let me ask . 

- . - ■ ? 

you then, Mr. Miller. Tell me about your ■ "V 

conversations with the tobacco lawyers >j K 
concerning early death'. Will you tell me t&ose 
conversations? 

... : ■ .. -'o I 


First of'all, it's Welch. "I ■ *4 

t.i : •. •' «•» s Mb ;M r . 

I'm sorry.' I apologize, '*• Uv^-V/-;Y V 

,_j —&- 


Mr. Welch. Would you tell me about your* | 




conversations with the tobacco lawyers about- - - 

. i cc'cv : , - + ‘4r£-r T % 

the subject that we've been discussing, early ’I 


SU 


death caused by cigarettes? £ 

A. I'm not I won't go into great i 

, „.** , 3 h' imx &'JSriM 

s ?0<< j., • • - . ■ ■■— .■v ; 4r 

detail. Generally, the discussion'has beenpthat" 

.5 -#. V » * 1 


< is 

a f- ri'-i'-' 


that's an element of the temporal view that’ 4 * 
you're looking -- you know, you asked the' 
question, does a smoker cost more than a 

nonsmoker. The hypothetical is to convert a 

• . - * it 

smoker to a nonsmoker. And that includes! 


.. J. - j ;; *'•■■■ ,-fj y 
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reduced incidence of disease and reduced 
early mortality. 

Q. Has anybody -- well, have the 
tobacco lawyers told you or shown you 
anything that would dispute that cigarettes 

V* 5. ' . 

cause early death? 

A. No. I*don't think so. t 

Q. So is it your position then _ 

that early death, caused by cigarettes, 
saves the State money? 

1 -■ J. 

A. That it's my position that if an 
individual whose medical expenses would be 
paid by the State Medicare dies, that 
except for a short period rapid rise in 

expenses associated with death, that expenses 

’ '! 1 

i' that point stop and dead people do not, 

■4 

cost money, typically. 1 


way 


Q. Let me go about this another,: 
You've consulted with the tobacco I § 


company lawyers about early death resulting! 

f; ® £ 

from cigarettes, true? 

- >■ I, s 

A. Sure, we discussed it. 

Q. And it's your position that with 

regard to the early death when caused by 

i) f A 

cigarettes, that that either saves the State 
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money or costs the State more money? Which is 


A. Well, in total, it saves money. 

Q. And you believe then that the 
State benefits financially from the early 
death caused by cigarettes? 

I 

A. Excuse me. I believe that when 
you -- I swear it's water. It's not tobacco. 
When you take the full temporal view that -- 
and ask, what are the costs of smoking, what 
would be the effect of'converting a smoker to 
a nonsmoker over his full lifetime, that * a,i - " 
smoking on average look's to me as if -- and 1 
I'll try to quote as precisely as I can/ ** r * 
Dr. Miller -- that smoking increases the / 
level of expenditure but for a shorter period 
of time. So moving from smoking to nonsmoking, 
you reduce the level of expenditure but yoii^ 
extend the period. 

Q. Prior to the time that you’werl 

• r 

hired by the tobacco companies, and prior to 

r 

the time that you first consulted with their 
attorneys, had you ever even addressed the* 
subject of whether smoking causes early death 
and, therefore, saves the State money? v 
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3 


5 


8 

9 




2 S 


A. Could you help me understand 

what you mean by addressed? Was I aware of 
the argument? 


of it? 


Q. 

Yeah. 


A. 

Yes. Of course. 


Q. 

By -- how did you become 

* 

aware 

A. 

(Indicating) 


Q. 

Oh. 


A. 

It was a private program 

managed 

Rand 

Corporation for five years during 


the health insurance experiment. As I indicated 
earlier, when this research was finished, 

Will Manning presented it in my seminar at 

UCLA . .. i „ .. 

r* < 

Q . So - - 

A. That was eight, nine years 

before I heard of this litigation. 

Q. So it's your position that you 

will tell the jury in this case, if asked',-that 

r fo t 

tobacco causes early death and therefore, the 

■ - f' 

State benefits financially because the people 
die earlier and the health care costs don't 
last as long. Is that true? 

* v ■ 

A. If asked, I will tell the jury 
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. . . vis a ’ • 

that, m my opinion, smoking increases 

" "* ti -- f f 

expenditures on medicaiarid -- medicines and 

.TO r..; : •' ' --t r . 

health; it abbreviates; the period of payment. 

. : x . * 

,.-••• : T j* f- 

Q. Abbreviates it -- § 

■/ _ to if nj ■■ »> ^" 

A. On balance'.-' I 


- because it kills them, right? 


Because they die earlier, yes. no 


Kills them, right? 

; Vih 

Because they die earlier 


5 8 : . 

t; . - - * 

ii c ' 


Q. But it kills them. Can you | 

* . \ r ' • r. fc ’ JJoJ* " 

agree with me, that cigarettes kill people 


early? Right? 


AI4*"«R ■* 4k. 4- -»►* 


| a*,- • 


A. I don't know what -- you know, 

• err. r ; I 

the causes of -- cigarettes lead to ' 8 

--iso * ..y "*i ^ I. ' 

diseases that are the direct cause of I 


t £1 


death. 


r ’ t 'Si 


Q. Early death? Premature " ‘ 4 . '-’si- 

* ■ c '* f r 

death? ■ • . 1'iisf 

A. I mean, they beat you to the t. 

punch. They beat all other symptoms, yes 

on average. ' ‘ !j ** 

s sr-s 

Q. Cigarettes cause early death, and 

' ;• - 1 •- — • i, £ 

it's your opinion that you're going to tell 

the jury that the State gets a benefit because 

- .. . v | - 2 r.r. * 

the people die early? 


• »”ft* * ■ 


■ >: »?. -c '* 
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5 

c. 


. _> 


A. It's my opinion and I will 
tell the jury, that, when asked, what is the 
effect of smoking on the bank account of the 
State through Medicaid, it's that they will 
spend a larger sum of money on a smoker for a 

' ■ .4 

period on average -- that is shorter than for a 
nonsmoker. ' « 

Q. Let me take your logic. — 

A. Okay. . '! 

Q. Your logic equates to smokers 

save the State money because, for one reason, 

r 

they die earlier than nonsmokers, right? * 

A. They -- smoking - 


SI 

smokers save 

1 

the State money especially on nursing homesr 


because -- partly because -- evidently 


I 

,j cl 


here's an issue as to the probability of t. 


? si 


being enrolled. But partly because they 
survive less long. 


«■ 

'i r ; 


They die earlier and, therefojre 
hev have an abbreviated period of bad f^ " 


* i 


c. 


health, - t 

s ** ^»»« 

Q. There's two parts to my question 

so I'm going to break it down. 

A. Okay. 

Q. First of all, smokers die 


* £1 
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1 

2 


earlier. We agree on that, right? 

i v , 

A. On average, yes. 


» i! X. 


Q. 


5 

6 


3 

9 

1 0 
i: 
12 
: 3 


And early death then saves the 

' . V " ' ' £ jN • ■ 

State money in the form of medical expenses? 


A. 


Yes. If the State is paying. 


medical expenses, death will reduce the 




medical expense, sure. 

Q. And therefore, early death 




caused by cigarettes saves the State money? 




A. 


u 


» o S 


Early death caused by cigarettes 


reduces the cost of maintaining individuals^ 




| who are on Medicare. 


14 




Q. 


1 


And you think that it's proper 

it 
c 

■ki 


* , > 


to kill people earlier, and then the tobacco 4 

| . . .,!X « *■' 

I companies take credit for that, right? 


* o 


1 7 
1 8 


2 0 
2 1 
22 

23 

24 

25 


A. 


1 '■* iai j: ? t. 

I think it is absolutely" proper^ 


in asking how the State of Texas, as an ; 


intermediary that finances Medicaid, is affected 

0 3 ■£'<?':><*§r J-? 1 

by smoking to incorporate all effects of smoking 

Q. In the world of Finis Welch'.I&P*'•< 

• i--< - • ■ . J-'W-': .>'3 

A. In the world of Finis We 1 ch 

•• ;• f 

Q. In the world of Finis Welch,? it 


is -- you are going to tell this jury that 


* 


cigarettes cause early death, number one;? and 


i a, 


number two, early death saves the State money, 


•-V-.. 


f. i 


v.WM'J'i 
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1 

2 

3 


9 


_ i 


correct? 

A. I will tell the jury, that I 

believe the data will show, the data that I have 
inspected, do show, that when one considers 
the full effects on the State treasury 
through its administration of Medicare of 
smoking, that those*effects are negative., 

Q. Now 

A. Excuse me. Those effects are 

positive. They add to the State 
treasury. 1 

Q. So the State -- 

MR. BIERSTEKER: Can we take 

£» f- 

a short break? 't 


u f, 


MR. WILLIAMS: Give me a 




tuple more questions. 

MR. BIERSTEKER: All right . • Fin<§ 

-i-f 

- .V .. t 

Q. (Mr. Williams) So it adds to,the 


Z r 


State treasury for people to die early? jj r 


A. 

Q. 


Yes, of course 


$ 


And that people smoke -- the 5 

* i c 

people that smoke die early and therefore, it 


adds to the State treasury for smokers to die 


i 




early? 


Or for nonsmokers. 
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Q. Okay. But we know that 

^ **'*• & S ' V: 

smoking causes early death'and therefore, 

C-f v '■ ' • 1 ; 

smoking causes additional money to go into 
the State treasury in~the world of Finis- 
Welch? ' 


y. * , l . i ' - v i ;i : 

Or less money to go out, of icourse 

• i v - . V • i 

In the world of Finis Welch/ 1 : 


smoking saves the taxpayers money because 
people die earlier* ThaV's the world ' ' 
of Finis Welch. That's" your opinion, isn't ^4 

<i « ‘..V 

. ' z tn ■■ •> . - ■ -- . r*'v-v- 

A. That's my. opinion. 

Q. Okay. Let's. take a break. I 

■ ■ ■ ■ • * 1 "t »i D uO". ( > '--.i;' - \ '' A - 

THE VIDEOGRAPHER: We're 

t he video 'record . " ‘ n lv ''.' *•'*’'~ 

. ~ -v. . I-'A#-;'- •- 

(A recess was taken.) *. 

■ <■.. •* ~ V r’ t \x ••• - t; 

THE VIDEOGRAPHER: We're oii.#t':‘' 




the video record. rj A 

-» jf v >■ •, r. K t 

Q. (Mr. Williams) Mr. Welch, let ^e%V^ 

■ c 

go to some* other subjects for a moment. 

you know what the health care costs are front ‘ * •• 

environmental tobacco smoke or so-called f 

r a* 

second-hand smoke? 


Av.; 










v» 

No, I do not 


. ‘ - C<’S« 


When you did your calculations,. 


• >. .^ .W-‘ 
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and used the Rand study, do you know if the 
Rand study used second-hand -- included 
second-hand smoke? 

A. It does.not. 

Q. Why did they not include 

j second-hand smoke? 

i # 

A. They have a comment early on, . 

f ■ ' 

as I recall, that says that they just didn'-t 
have a way of measuring it, and every attempt 

I at measurement that they had seen results;in, 
pretty small estimates. 


What year ,was, .that? , 


5 £T 


A. The study, I believe, was done in 

- Z* d 

' 88 . They brought the .date up to '86, so?: that 

suggests when the study started. a _ „ 

.<* 

Q. Do you know, what developments -have 
occurred with regard to. the research about ^ ' 

second-hand smoke between 1986 and 1997? ? ; k. 

• - ‘ ;; ® - 

A. No, I don'.t. |Ih'v' 

Q. What you working on there? You are 

working on something pretty diligently? j 

- -• n *=« > - ■■ ■' * F \ 

A. I just wrote down second-hand 

C' 

smoke. I'm just fiddling. 

Q. Oh. Okay. Do you know anything 

about the demographics of the Texas Medicaid,, 


No, I don'.t 
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population? 


A. As I sit here, no, nothing in ' 
particular. I mean, that' is something, you 
know, that's part of our study. But I have' 
not looked at summary stats. * ~ 

Q. What did you use as the smoking 


- - percentage of the Texas Medicaid 




population that smokes- in doing your study? • 
A. We used a tobacco use survey] ; 
match with the Texas Medicaid population. ; 

r . ... v , ., 4 •" 

Q. And what in numerical terms^ - 


what was the percentage of Medicaiid 




recipients that smoked that you used? ' t 

....... .->/' : - 

A. I don't recall offhand. I z4- 

Q. Can you give me a ballpark? * ; 

U ‘C:K- V vr»i'* ’ 

r - : r?'. 

A. No, I'm sorry. I just don't* 

Know. ■: — - 


>, i H 


How would we find that out?- | e 
Somewhere in' the code. 


Well 


£ J. c 


sorry 


l. That I can't help you with, fI'm 
I did not write that code. And -- 


Q. So somebody in your organization 

• i ' r* ^ 

knows what smoking percentage you used for ~ 

r , 1 

the Medicaid population, and it's somewhere*in 
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these electronic files that you've given to 
us? 

A. Sure, it's necessarily computed 

within the electronic files. 

Q. But you're not capable of 

looking at those files and telling us what 
that calculation was? * 

A. I suspect I'm highly capable, but 

I would have to do.it with a computer. I 
wouldn't do it by hand. 

Q. Can you simply call your office, 
and have somebody there look in that file?and 
tell you what that is? 

A. It's probably not in output of. „ 

*' i. 

| the file. I can certainly have it 1 . r 


. £ ‘ 

■? * 


2 1 


calculated. 

Q. Okay. Is that something that 

you could have done this evening? 

A. Sure. 

Q. Would you for me? 

A. Unless there's an objection by,, 

counsel. 

MR. BIERSTEKER: No objection 
Q. (Mr. Williams) Also, do you have 

«■ ’ r, c 

any criticisms -- where did you get your 


v- 
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• ; 


expenditure data as to what the State had : 


spent 


W Xls.;’: J~. 


A. On the Medicare expenses? | 

, ’ ZTj&m 5 ■- f £ 

Q. No, sir, Medicaid expenses. f 

a 

A. Medicare-within Medicaid. | ... 

, ■■ r + .. .. |* 

- ' . *’* l " ■ V A J,. *'S 'A tt ^ f ^ 

Q. Oh, right. And I mean Medicaid 

- . f .LsiO ':,'0V ;■ ■ -ft. 

and the charitable hospitals and the employee V' r 

• ; .. • i "f -» jj ■£■*<■■■■ ■*'«■■ 

system. I v . ; .... , ; j. 

• *•.«.? -v«:i -v •> 

A. We didn't do charitable hospitals.-: 


Q. Okay. 

• * / ' 

told me that before. 


stand corrected 

'■ossj : 

I apologize. 


| Oj. 

YouW 


A. Okay. We use the expense levels, 

• *-* ’ | 41 .. 

the total expense levels', from the 1. % 

■*>v | 

Rand study, from the Manning study, as I have 
referred to it in my report. There's a ^ .: 

■ • ' . :.i> ; ,■ t;.- ^ 

number of adjustments that we go through. 


XA -J ■->. I' % 


For example, they report covered - • v „ 

:*r: • •; sq 

18 expenditures. And the c.way they do it is they ; 

■ r <&r. : •*. r: i *<n ** fs ? r- r • » > • •' v 

19 estimate health - insurance coverage and 

- •' j} l . 3 . • / • . 

2 0 they take -- of total expenditures, they :ta^e ; /,! ^ 




2 1 some percentage. We assume that Medicares 

V, ^ 

22 recipients are fully covered, that all of? 

' > - 

2 3 them have Medicare coverage. That's what!it 

.SC £*: V * ££ 

24 means to be in that population. So we jack 

25 these numbers back up for their correction 


. •• j-. ■(. „• it/; ; ; <: , t \ v ■* 
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2 

3 


for partial coverage, but then that's total 
expenditures. And we then go within NMES to 
compute the ratio -- the fraction of total 
expenditures for medical care that is paid by 
Medicare. , 

Q. Well, let me -- so you actually 
- - in doing your calculation, you used both 
the NMES study and the Rand study to come up 
with the numbers that go into your ; 

calculation? 


A . 


NMES survey 


I use the Rand study and the 


ii 


f i 


c ST 

Q. Okay. And in looking at your 
alculations that you did on the Rand study, 

.... - — \ » - 9 % f 


your calculations for -- is there 
somewhere in your electronic files the 


„ c J. 


<i l 




percentage of health care costs that you vised 
- the increased percentage due to smoking?^ 
That's calculated somewhere in there? | # 

A. I believe that the ratios are 

from this study. They are not in NMES, but 
certainly -- you know, every step -- I mean, 
you run the programs that we gave you, and 
they will generate all the numbers that we 

. * . ... k 

relied upon. In other words, some of them 
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1 

2 

3 

4 

5 

ft 

7 

8 
9 

1 0 
1 1 
12 
1 3 
1 4 
1 5 
16 

1 7 
1 8 
: 9 
20 

2 1 
22 
2 3 
24 
2 5 
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are intermediate calculations in the sense 

that, you know, you may have asked me about X 

times Y and we compute X times Y but then|we ,, 

multiply it or divide it by Z before it's: 

• ■ • I 

printed out; and so, you know, your people 


I a 


t 


will have to run the programs, and go in and 


* * 


make appropriate modifications if they want 

:! k 

to see intermediate steps 

Q. 


It's not a big deal. 

• i.-3 i- * ,; •? 1 

Well,-are there other things) > 

b : r 


• "i. 


these intermediate steps, are there others ^ 


oX 

r> 


files, electronic files, other than the ones 
that you've produced to *us? I < ? 

A. No. I mean, are there other! 
electronic files that entered into any o3f|th*e 

. .■ Ci • cSfi 1 '-•■I- 

calculations that we have relied upon? The 




answer is no. 


■ --Am#? 


Q. 


' . Vv Vf 


Are there other electronic fiiesi ^ 
at Welch Consulting pertaining to the Texai^^i; 


case? 


V;. : 


rr« 1 




,.t 5 "X X iii' 



A. I would assume so. 

Q. That you've not produced to' us??*' t " 

6 £ S 

A. That I haven't relied upon, V 

. . ------ # 4. a 

that's right. j 

— ■-. . -■ . ‘i y. . 

■ * “ v; l : . 

Q. But they are there and do you 
know whether or not the other people on your 




.A .> . 

v 


Tf 


xm.'- 
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1 

2 

3 


team have relied upon them? 

A. Yeah. Everything that we relied 
upon is in the electronic media that we gave 

you . 

Q. But we don't have all of the 
calculations that you did, do we? 

A. No. o£ course not. 

Q. Now, in establishing the ratio, 

the cost of smokers versus nonsmokers, did 
you use the -- did you get to that ratio by , r 
using NMES or by using Rand? 

A. Rand. * 

-V .* 

Q. And that's where you differ from 

Dr. Miller because Dr. Miller used NMES? ^ 

■; b 2 

A. Yes, Dr. Miller uses NMES for 

n:s general population. ? 


z: 


Q. 


Okay. Now, in the Rand study, 


what did you use 


did you use any -- was 


there anything in the Rand study that 


j I 1 ’. 


4- J 




differentiated between Medicaid and the 
general population? 

A. The -- there are only two things 
and that is -- I should have added earlier, 
we also brought the numbers up using the CPI 
for medical expenses to 1993. Because the 
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Rand study dollars are back in '86. 'The’"". 

•-) X -4 - ■ - 

i .• . v-■ 

we -- the only differentiation we make » 

between the population-that Rand considered 

-w - * ’ • “ •' 5 <. 

and the Medicaid population is the insurance 

- 3 j.i-,;. i 2-: 

coverage rate which we set to a hundred s 

"so: - 7 £ ) ’ 

percent rather than the national number that 


Rand had used, and then the fraction of 1 ' 

.• . .• ? g-. - *- '' 

expenses that were reimbursed by Medicaid > 

which, as I indicated, we took from NMES. . {7; 

- . X ij- >. l« - ■. V ; * . H ;‘it g . ■* jf-'jr - 

And I believe those are the only two ] ^ ^ 

:U< <; ’ . • , . r»i,» E " • •.' 

adjustables. " *. ' 

Q. So you don't know whether Vhert^t^*|‘ 

. (’c ;• : ' . L .. 

was a Medicaid recipient within the Rand 

. }t4 -h:iA . -crx r* f LL# 

study or not? ^ f 

A. No, I don't. 

Q. In fact, the Rand study could-: 

* v-- - ’7 vdar.ro-s- . : 

have been done, as far-as you know -- well , 4$. V 

you have no proof that£• there was any 

X '■ '■& fj'ft -1' n f.-r r- rr 

Medicaid recipient in .the Rand study? H jjyTffi 
A. ' I believe - that's what I just |^^^^%7 
said. i 


study? 


How many Texans were in the Rand 


I don't think there were any. 

T ij 

• -* I' Cflj'-' 

There were no Texans in the -Rand 
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A. That's right. 

Q. And certainly, then, it follows 
".hat the Rand study that you relied on, there 
were no Texas Medicaid recipients? 

■* J , ; - ... 

A. It certainly would follow. Let 

me -- let me back away from that just a ; 

little bit. Rand uses two sources of data 

for people who were, I believe, age 60 up. 1 for 

medical expenditures. They use a data set 

r * : ■ ' * . 0 X ■ 

whose acronym is NHIS --and I can only guess 

** f 

as to what NHIS stands for -- for people ages 
20 through 59, they used the health insurance 

- ■’ o *■ » 

experiment. And the health insurance experiment 


was not conducted in Texas, as I recall. :So 

•' h -*i ** 

• C x 


ii's possible that the NHIS includes Texans 
Q. So the Rand study, upon which' 
you've relied, uses two different sources?for 

* » - . ■ a 

<*, .£ . 

comparing the medical expenses of smokersjj and 

nonsmokers. One is NHIS and the other is? the 

.... . .. . . - • ■ 

health insurance experiment; is that correct? 

- <«. '• j r 

A. That's correct. 

Q. Now, do you know what NHIS 

stands for? 

A. As I indicated -- you know, I can 
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24 9 


look it up. It's obviously here, but offhand 
I do not know. ‘ “ I 

» • * •*? f . • ^ t' ■ 

Q. And have you : done any critical 
analysis of NHIS?‘ — • 

A. 

Q. But you did -- the tobacco 


■«; 0 jyj >■ • , 

No, I have not. 


a 

5 n 


_ V 


lawyers asked you to criticize NMES and did 


not ask you to criticize'NHIS, correct? 


'■■■• I n ■ - 


A. I do not recall the tobacco 
lawyers asking me to criticize NMES. 


' t 
- s 
■ 2 
I 


If 

Criticisms were things'that I developed when 


I began working ~with v ttie'“'data . 

Q. 


*"■ ■ r * ’ * xj c* ' • •» ji* 

You didn't -- you weren't'asked• 
and you didn't try and do any critical revfiew', 
of the health insurance ‘experiment, correct’ 




A. 


No. I got-the data once we 


; 


U'* -jtft’ » '■ s 

started in the case, and! don't believe ! 

* - v • i t i :&t , 

anyone has used the data* Once we knew' v? 

could replicate from the materials supplied!*-; 
in this book,' then going to the underlying| 
data did not seem necessary. ' '* § 

Q. Who did thie health insurance ’■ 
experiment? f c * 

. v ■ : f. 1 

A. The Rand Corporation. J 

. j I 

Q. And do you -- you don't know mow 




>* i ft -v 


cn 

h- 4 

M 

cr» 

K) 

N) 

kD 


- ^ *""" » f»- > £ £ _ ? + •- • rVtJ? X f 
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many people were in that study, do you? 

A. No, offhand I don't. 

Q. Did the health insurance 

experiment show higher health care costs for 
smokers over nonsmokers? 

A. Yes, it did. 

Q. Did the NHIS study show higher 

health care costs for smokers over * 

nonsmokers? 

A. Yes, it did substantially. ,, 

Q. I should have asked you before; 
you closed it. Can you quote for me which. 
page and table you were looking at? 


It's the table I referred to * 


before the appendix 


i } k r 


' r. ■*! ? t: 


Q. Oh, okay. And you said r , 

substantially higher for smokers. What does,. 

* ’ • 

that mean? Do you have any -- o 

A. Oh, I just read one line for r 

• ■ -■ > k<' ' 

* *• 

men age 65 to 69. I'll go back and look | 
at it if you like. Covered inpatient is ^ . 

where the discrepancy is pretty large. 
Smokers, they're running at $1,617 per annum. 
This is in '86 dollars, and nonsmokers at 

fc < .v 

roughly $1,200 per annum. 
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2 5:1$??. 


' or. r» \i> 4MMpv~t>o* . ?. l 

So back eleven years ago, it f, 


would be approximately,,#smokers -- the smoking 


„ . .. . , . 3S&3 hsfe^d.', :* “ , 

attributable fraction of^the;health care costs 

, • . . a 

m that group you gustv-tlooked at would be f v 

a i- < --r ^ ji'g,. •* -T ; | p’ ~ 

somewhere in the neighborhood of close to 15"; fe 


percent? 




n - • ' Jiawr V • 'O riB&Wfefilf'T' -fi-tfe 1 - 

7 A. At a prevalence of 50 percent" 

8 you're approximately ^ 1 ^%^/ I don't knovT | \fe 

O *-k _jdfei ioit-.-: : •, ; ^ d .L£§u 


J. i- ' ' • r f- , , 

what the prevalence rate^isV 

Q. Okay. Nov/ did you 

'#*«• ' n.*»t . * 


I 01 

where dia 


r*- 'Ar; .. 

11 you obtain the NHIS datajtthat you used? | Iff 

12 A." ' Oh^* 'it ' s' 1, ' s‘ in‘ th^'Rar^;'lI 

. , ^ , - d 03 'Oil fe. 

13 study. ■ - iMpK 

, . _ r 

Q. Okay. Youjsjjust used that charter-1 

, c „ . _* ■ .. ■- i * r >. »4 ■.tJt.« i"<*v *■ n■;<v «■ itx 

.5 out of that book?.:.-:- .; msd v- -• 


I' fe>.. 

•i • ■ 


i«f* <* V ‘ u ■; . v ** \> a X § 

om fig^onr jfe 


_ • • ■ < 1 i *i»i.*a-y• v ;j. >. 4 iov*. 

* t> A. Yes. I used.whatever. - Is 

1 7 Q. You didn'it^geti a * computer | 

18 printout that —, or electronic data that...^ 

: 9 showed all' You just used 

2 0 averages that are contained dn. that chart?; 

,, x /-V.loo.] 

21 A. That's correct. 1 


KM life’ 






^^8 Re % - 

fefe 1^;. .. 


So you did" not go to the 


individuals themselves*in the NHIS study to 

• . 1 * J fe 'i ‘ . i^O * - 

look at the individuals?. r: • | 

US»r.OO , J a V : •.. i 

A. That's correct. f 


i .I Jl j 


fe*s .... t 

l a |Ii 
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And you did not 


is the same 


true for the health insurance experiment, you 

' "' '' ’■ ' H ^ 

did not get the electronic data and look at 

actual people? You simply used the averages 

* • ; t\ & 

that were in the chart in the book? j 

A. That's correct. I'm sorry, I- 

* ‘ • ■* O 

misspoke. NHIS was* only used for people age.. 

7 i \ 

6 5 and over. The number I read was 65 butll— 

■' k ° • 

believe I indicated earlier, it was age 60 ^ 

and over. H 


So then the. health insurance f 




experiment was used for^ ages 20 to 65? 

A. 2 0 to 64 . | 

‘ : j ~ 

Q. Makes more sense. Thank you .t /.• ' 

Since you've not studied the NHIS data, would 

1 f: c X r 

you know what year the NHIS data was i I 

collected? ’ ' » 


No. Offhand, I don't 


.:: fcei 

r it?:- : 


Q. So you don't know what year.itf^^: 
was collected. You don't know what agencyfIP* ' 

^-Jftrsr- 

collected it, correct? M. - 

- .... .y ■ - •. . 

A. No. I don't know the collection 


! i 1 .. ■; 


agency 


You don't know how many people 


were in the study, correct? 
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A. 

Q. 


’ * *■- 

That's correct 


. a j. I 
3 




-/:• tk * '* 
■ * % * ’ 


You don't 'know if there was i f-- 


■ * 




-''i * * v ‘“ ** }* V 

you don't know if any Medicaid people were in 

- .... ■ - ..... | •: 

the study, correct? ;“ 




I'/to.b 

In NHIS? No. 


fi 


A. 

Q. And you don't 

• i -' ,{*1 i- [ ■ 

correct, to your knowledge, are there any| • ■ 
Medicaid people in the NHIS study? 


J r.v s a 

when I said:; 

$ - 


l%v 


A. 

Q. 


And I<said I don't know. 


- i 


w 






* L ; 1 if Q ;X 

And to your knowledge, you have^ij; 

, *(• • j- • *r •* f f( ‘f'■ S* 

no idea how big a group"'or' how small a group 


the NHIS study was. Correct? 
A. 

Q. 


. - ^ i/ao J 




I do not know'its size 




m 


And you don*' fc know whe ther 9 ;any^^,^ ?if 

>*> r c> v if 

Texans were in the NHlS cstudy? 


f J 


It n-n 


r 1 




. •• ^ 


A1 Okay. 

they worked with -- let'.s see. The HIE^did^^ 


The NHIS had -- I believe? 


not enroll anyone age .22-or older. : For^f 
information on peoplejoyer -6 0 — \so here 4?Sy^ 


are saying it differently than the other -l 


/* * 


place --" we'used data from the' 1983 NHIS 


B 

supplement which was administered to 22,000 

?! 

people. "So they only used the supplementfto 
the survey, 22,148 people. And that's 20 
percent of the NHIS sample, 


51 £,$ 




And it was 


•*»*••! SS- 















i : 




cn 




cr> 


sx> 

M 

OJ 

co 


. ;vy*-ov..i ; ■. v ! ‘r • ^ v '22'Jvt^i' 
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1 

2 

3 


administered by the National Center for 
Health Statistics. 

Q. Did those people use 
se1freporting on their medical expenditures? 

A. I don't know. I'm not familiar 
with the survey. 

Q. Did the health insurance 

experiment use self-reporting on the 
expenditures? 

A. I believe I indicated earlier . 

'l 

that HIE went to providers as much as they ; r 

. -i 

could. 

Q. But you don't know what 

percentage, do you? 

7 ? 

A. No, I don't. ... j 




:> r.L 


Q. 


In fact, on the Health Insurance 


Experiment, do you know what that survey 


'3 i. 


r ; 


? s 


1 costs? 

■ i 8X 

4 ii- - 

A. The number that I remember wa's£: 

■ -1 i i 

$60,000,000. I'm sure it was expanded late|r^ 
on but I don't know how much additional. • ! 

•• • •• * j r 

Q. Okay. Who paid that 60,000,000? 
A. I don't remember. It was a 
federal agency. I don't remember the funding 
agency. 
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» \a' 'il'" H*>sr*y r • , • ,■->.? t f 

And how many people were in the'- 


■. V r * u -■ • * r *v W' v m 

the Health Insurance ‘"Experiment? 


I told yo*iip I >1- don' t know.' - 1 a ,J V. 
Is it contained in that book?! 
I'm not sure i^’didri' t see""i : 




HIE included families from''six sites: Dayton, 
Ohio; Seattle, Washington;’ Tittsburg, J fe- 


8 | Massachusetts ; Franklin^County, I 

9 I Massachusetts; Charleston', South Carolina and. / 
10 I Georgetown County', Sout^ ^Vrolina. "And a —;ij§!fc 




13 I m 


selected reps in four 3 c%^hus^Regions . 1 : 

Q'. " ‘ Did tKey^fi^' ^hybody^^wit hin ei 5 0 

miles of Texas? ■ • Atr . ?V*-•?? 


I don't know these distances'! 


IS I don't believe 1 so.* 1 Look's^, like - - ’just a 

, - I . i v i sui . ? '"’SC.iiA v-_ v ■ 't,- 


f yv| 


JfciM&sr f % 


moment. Loofcs*’llkfe it T ' 8^1*0 0D'.'*' %‘V8 0 95 7 p^ol^^& WS]&0 

r-ts *t -j "itav ;5 ~ r 88 ®^' 

Q. What was the smoking prevalencC?Mf# 






- few « % f’ r «w,VT •' A j' < f-.HSa 

Well p that-'S: h -number ‘ that i getg 

.i•, a: :!:■•■ A a . . ;:il 




reported in* various ways A ^And I have to -i 


18 a. wen, tnat^ S' af-numoer -that jgets^pMi 

1 9 reported in* various - waysTi^nd : I : have n - to'' '^gfiSRjs 

2 0 in trying 4 to replicat*e v ^h"e'i'r^refillVsTp'“I :t ' !; h%a^^^P ; 

21 back out a prevalence number. The~ number* «Ig ^T>t' 'Av. ^ ‘ 

2 2 remember from then was ^Si percent!'* Somewhere* 

2 3 right around there.It wou'id have been lol/er 
24 for women but I don't remember the number 1 . 


fi X 'jf, *■> ‘j r f X 

Does that include both current 


t> a. f 
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KJD 

to 

U) :&ii 

» (Ji 


:mokers and former smokers? 


| A. It includes anyone who ever 

1 smoked a hundred cigarettes. 

I ** 

Q. Now, do poor people smoke more 

chan the general population, if you know? 

A. Yes. 

Q. You do'know? *i 

l 

! A. I do know. 

j Q. Do you know -- did you inquire 


of your employers in this case 


did you seek 


co look at any documents, concerning their 
targeting of the poor population for their ; 


cigarettes? 

A. No, I did.not. 

Q. Are you aware, sir, that the 
companies you work for targeted poorer 
populations to sell their cigarettes? 

A. No, I'm not aware. 


if .. - 
V 

i, ■ 

I Cl 

s* - - 


Q. Well, why is it that poorer i|^ r 
copulations smoke more than the general fib 


population? 


Victor Fuchs claims that it has 


to do with a less future orientation of 
people with lower levels of education and 


lower income. It's a fact that's been 


■ i it - 

a 
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recognized a long time".' 11 ' 'I first became aware 


of it when I reviewed a ;i study, I believe 1 in'. 


1969, might-have been* early' 1970 . People! 


with higher income drink ’a little more than 4 




the general population and they smoke less. 

. s 

- » »» -- - »-’» * f y - -y - - • *" *v * ■■■'- T} ' 

And back in -- according to Vic Fuchs, back 


in 1953, when the adverse' effects' of smoking. 


occupied center stage in"the public press/ 


differentials between across educational 


&■ 


% 

■* f*;: C t- - , ■«. ,■*> y. f\ t 

levels at least expanded.~ So that it became* 


"*T : y i 




more true that people at w lower levels of" 

w ;■ ■ , ^ , I 

education 1 "aind^with‘lower^income smoked thafh'W/i*: 

*•**• ^ 'Hr.,-/ 


?■ i 




it had been prior to therpublic dialogue 


f J ** r '**■■■ -■ ■ *- . • • e> f v ' ' 


concerning ’the adverse effects of smoking 



Q. 


'■s lv& 




V J. il a r - ':v : 

lf“VOU^ ;v ’:' 


Assume 'this .fact with me if “you? 

. i * rM • 


would hypothetically, because I think 'weljal 


going to piovt 'that *&$&.**. 

cigarette companies targeted the lower' income ^' 


people in order to increase,their sales," 


that they tried to target flower income 


people, assume that fact ", okay? In your** 


mind, could that be a reason that lower 


income people smoke more than the general 


population? 


A. 


; r, 


• i a 


It might have added a tiny brt 



AS ■ 

•3 —. 




‘k £.< ■ 


; .if- i 


FULLER & PARKER , % INC. 00 - 44 3^ T JgEP6 (3376) 21 4 - 3 6 9 - DEPO (337 6) 

DALLAS FORT WORTH ~ TYLER LONGVIEW NEW YORK CITY 

l(TMa)0WBK#.industrvdocuments. ucsf.edu/docs/mlil0001 


http://legacy.library.ucsf.ediii/ti; 


51716 9237 





258 


1 

2 


5 

(s 

7 


1 3 


. 5 


- J 


2 S 


My assumption would be it's certainly not 
high in the pecking order of reasons. 

Q. Well, you -- do you not believe 
that they did that? 

A. I don't know whether they did or 
did not. I'm saying if they did, it's 
it's not a reason that I personally would 
assign much input to. 

Q* Do you really have any basis for 
making that judgment or is that just r 

speculation on your part? , ( 

A. I 

A. I really,have a basis, having ~ r 
been around for a long time and worked on | r j- 
lssues associated with behavioral traits, [for 
believing that lower income, less educated 1 *v 

' ■ ,■ Cl 

people take more risks generally than higher, 
income people, and there's a lot of things'; 

■ i 

that distinguish the population other than'--,. 

n I 

just education and income. And I keep 
referring to education when you say income*, 

’ ■ •] .i 

because economists have a way of thinking ,pf c 
education as more of a permanent measure of..,, 
income rather than the short run measure of 
lncome now. 

Q. Let me go at it this way. Do 
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you 


- you 
A. 


:i •} '1' , 07 ' Jj 

ou' ve* testified in front of Congress? 

c'r-S" 


'ivy ,1 : e v - X ■ 

I shave, yes • ; . r. 


• st'.S- 


. •• T ?«».7.7 i -i -:• 

Q. How manyjtimes?. 

•* • a - 

A. <.-.INdon'takn'ow.;::V.i3 ( 14 times , 1.1 e 


, _ •> - ■ ** civ.; ;:. s, ; '• * . ’ 

minimum wage for workers, true? 

-■ . ” I* 7 d 5 c v ■ 

A. Not true nf pf?-; ' 

Q. 

. • n, ! o-. v*,a , y Ipnp'i 

minimum wage? ' ■ • ■ 


something l n t h a t ' b a 11 p ar k^ o 

if-5 f ~ Inf-<o3 i • Ti/c.-co- $' -■ 

Q. And each-'ana: every time you' have 

•„ «*h ^ t 

testified in 'front of'Congress, you have 

:< > ’'?■ * '■ V » ,, .,-r/Vj 

tried to persuade Congress to ‘eliminate 

t‘XS's*7' J ** ~ - ■; •• • •*?*•> h fc 

.0*3,. <M 

>■? .s 

Do you advocate eliminatingx; £p:/ - ..\ 

..e-iTi «i;£f :>-e 

ft £* '-»■ "* 1 •» f *4Vf-4b J *• ^ »> ' : ; v'*'■ 

A. I think -Hit /would be ‘a good■:’iaea^ 

*’* ** ' -i.o«-Vtf e t, 


xf>o 


but it's not somethingitliat^has. been 
addressed in 

o'. 


t f? Kaism ' .. Sau- Jt Sx&tX&VM-i-b .75 .;/• •t x.rrji 

It ie well-known.by.the peopl 


the Republicansithat-have"rinvited. you^to 


' ■> ’i. ^ o'o-I ’ V1 i iv i »*>«■ 

Congress, thatayour^position:is to do awa 

.. .": ! -**.*V ^ *•' r“ 

with minimum wage,d.true?M^< : t ;^ ■ 


• * * -A- V' » t x f^ 


A. 

Q. 


> s_; . . ■ ■ *-"yV, . - . . . . ;, • 


'** • .vA 8^.'6X44 fU ix u«.a,%3.' 

You've written:that the mini 


■ ■•-, bs> * o ' ■ > ' 

wage should be abolished, correct? 



f»?nos»#M5 h-tu; <• . « r 

If I did, I.-don't recall it.| 


s-*' 


A. 

. r - •« • I , li p .7 ■•'•'C r i>. • i -• m 

Q. That's your ^opinion and yourl^I#^^; 
-‘bfeni iJAS *fi3 eri : i b-I^ 

position? 




>-' : 




'■^ rriif^'*- ’V L- - '-V.'' 




: i 




ife-'-s 




U1 

-J 


t- 1 


a-i 


vo 

to 

oj 

vo 
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1 

2 


5 

6 
7 




A. I told you, I think it would be 
a good idea. I also tell you that that's not 
what I believe I've written about on minimum 
wages . 

Q. What did you use the NMES 

population for in your calculation? ’ 

« 

A. I just did a few comparisons;of ' 

- - I looked at indications of behavioral 
differences; number of hours sleeping, v 


frequency of eating breakfast, brushing ypur 


■U 


teeth, exercising, flossing as well, 


: 2 
13 




2 5 


exercising frequently, behavioral traits $ 

5 X ■ 


that you could identify in NMES and 


iT 


looked for smoker/nonsmoker differentials; 




adjusted for age and gender. I looked at 5 


21 


expenditure differentials, smoker/nonsmoker■’ 

* ' 

expenditure differentials. Within the t 


Cl 


Medicaid population, I looked at 


calculated 
61 - 


smoker/nonsmoker expenditure differentials 


& 


when I say differentials, they were couchedtin 
terms with this SAF number with which you're - 
familiar. I looked at it in terms of trimming 
people who had become smokers prior to 
selected dates. I looked at regional 


■Ml 


differences in the SAF inside the NMES. I just 
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- i' 


1 got familiar with the data and I -- I used’; .. A n. - 

• , ,-)" •;» t> •; • sf&Nfr J 

2 the NMES to look at non-respondents to thel MIJ'P 

■ ■ ; -'■& ' ’.7 si:" . f . |/v./#i7 'Vi,-.; 

3 household survey. I used it to look at the Mv -/i 

•■ . ..,• .. • \ _.-f f; 3 — ~ *■ " v-n 

4 issue of imputations. Not by Mr. Miller, as £ 

I 1 '' ; tii i" ^X 1 i? i‘i •. St^>y:'C--V^?v,'.’ 

5 I much as by the survey houses that had - -/t/| IP/" 

I *' -ft* ttEI J i' t . ' . ‘ ~v‘V> - ^VS.'i 3 Vi.; 

6 I responsibility for collecting and processing; : 

« * V .. _ “ ' ^ p, ’S' j' 

7 the data, preprocessing, making it availabler 

il ~ A. »■'»:?...• ' 

: v - : • UOV t r-jK . • fc ^ • ;.v ' 

8 to analysts. a/Av, 

. ' / v k/ : / ; r p^/A-v 

9 Q. Is amputation of data somethings'll |py// 

■ " ; - •' - 3jfV.*/~ 3‘. t 

10 that is normally, and usually done by. peopl|;«|| 


sf* ‘ -L-r 




11 who take surveys? 

. .«* _. ar;f. U&O Aii** *.»«* G •- * 

12 A. People who take surveys 


13 frequently impute some? data: f . . •, 

.*■ ' j*riv ,vhroJ Xtsesdf; 

14 Q. And do you' condone the use o.f| 








J • - . Q -Si 

15 imputation? / Is that something that 

• ■ ft.? -k. * ^ 13 x** o . ; SV0< ; 3 nob a/oy- ; Wi®i| tHI 

16 A. S.ometh 1 ng ;; 1^'dp.^, i WM 

>i ; 3p 's, »it. V»'*&£r 

17 Q. it f s normal .iki Ir mean,- you ..guys^p 

18 that are f economists : and ; statisticians, and^ asSi 

•• - J :.••• •® 

l 9 stuf f, you^all do> imputation ,all t the timeV; :«p 

-4 v> k-*? - - '.**i ,-r-V * m v? n 


20 don't you? j , ^ 

0~ : . 3 * 

21 A. \ 


c. i n B tvfi. vt' 

Yes, sir.- vWe also multiply. an<p^ 


s?v:. r ^ -.-r; 

pl’ik#::' 




22 I divide. 


. t.i.; ii* vpctibb^cf :\4 - ... : 

23 Q. Okay. But imputation is 

:• % :- i ’ • ■ V V; ■ -.1 X'. i A •;■ , a - -. . : 

24 something that you -- it is better to 


.. ivOxq.Uk.^ M „ 

IS 1 -,'/•■ f' • H* 

vw 'ii-Af V' y s 


I V Vf03HmiO.it? 1 3 011 J vfcA..;. , V IIsw 

imputate than not imputate most of the time?*/'' ^ 

^ . .. ' *-* 


;; •• • / :••; ' - • 
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: 3 


right? 

A. I think the word is impute. 

Q. That's right. I apologize. You 
can tell I'm not an economist. 

A. Well, let's just hope you donit 
ever get caught imputating. You could be 
arrested for it. ’ j 

Q. Now, you are making me wonder^ ^ 
what I said. . si 

A. It -- it can be better to r< 

s > '"j ! 

impute, but of course, there's always an s " 
issue as to what that means. I mean, 
imputation describes an activity without any 
real precision as to what -- what it does. 1 


ii 

£ f 

t z 




2 5 


Imputing data -- that NMES imputed 


lata, you don't have a criticism that they! 

i d £ 




imputed data, but you do have a criticism cSf 


the technique they used for imputing data?y 

.. *. s ' 3 ; 

Would that be fair? 


j 


A. 


I mean, as a general rule, I 

i t 


don't even have a criticism of the technique. 

r •• 5 ; 

I -- you know it's like a lot of things, the 
proof of the pudding is in the eating. And 
in this case, this is pudding that I would 

' ‘ N ** i 
J- 

not recommend. 
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Q . ' WeirV*‘ C w^s^t;*^ T 

A. " Bad 'for Iveaitfh. 




^iv-V^'^rr 1 


" "■ ^ «yj *r' ^ || 

Q. Was imputWcf*done in 'the NHISf jt r ‘* : \ !v.„_ 
study that you relied on?. .?,* v . 

1 ' ■ c _ ^ ^ ( ’--f,' ptiVf 

A. Were there’ imput'at'io'ns? ' i*'Hon 
know. I would assume ‘so '■•"'■ § &i-. u ■ p i 


ri ‘ - * Y ' '? »> »/-./■■. , z-* r -.i '- f*’* *■. *% 8 r>r "fi;frv- l* 4 --.-\*.v 

Q. Were the re;-, imputations in'bhel |S$?f 

,., . # .,. a .. ”* V‘.' •, ^ ■ - * * .§ •- ■ -i' : ' : >'.' T .y»; 

health insurance ? expe’rimerit-"that you “relied• Wm0 0 ^ 

e . .. ^ ■■ ■ 1 •3®iS?;fe 


W 


% 


SJiS^; f-jr. ’ : .’ c 
Hilfr 

r^. £•••'••' '; 
l^.vY' 




A. I , don' t know.’. : They are a bitf- 
more sophisticated and HrtiehVyou are -- thel;i|@:?-* p. 
alternative statlsticalj^rbcedures H to jus'i| 4 ^p^| Ifepf 
flat out simple imputationyof-the kiiTd^riat^^^H-^^^ 
we' re talVinV’Vbbut^ he^JJ5?f! ; .what *you' re ^J^^^J 
trying to^deserl^V'T B ! ^^hlnyM 
imputed, . a tV^iWicallyJJ^'^^ery^ <diYf'erex|t| jljlpl |figj 
to try inputinV;^^3^1^,^?ap y.oir're ; ^ f9Hp| HR! 
using as' cbnt'^bi*!'compounding ; p Jraplg|| 
variable versus the . ; ti^^g^S^ng . cb'nsidered tP Pifnf j|| |ll 
such as medical. expenses x y.n^this ‘c^se. ^Anaf |p^ M§fyf 
there are aldernat'ives'^aj S'imple' ^jm^iitatiwi’^P^^ 
and I do not know. Certainly there “are * 1 | * V - ; p -P;' 

people that are f'emiliar r with this, excellleil^ ^ ^ 

* t ■• *■ *■'■ - ' ■%' r: v 

statisticians, I just don'\ know "what they^ f^vp p m 

do . Xi^ wofl.i 4cri. ^ 




a ■ 

‘5 


P^’il 
%- ! 


| B >• v . || to 

' s ••*'<" • •■>..' ff . f ' -i- OS'V'* * •• '■■ ■ 

FULLER & PARKER, INC. ^800-443rJ3EE0 (3376) -. 2147369-DEEClt^^5)T 
DALLAS FORT WORTH TYLER"' LONGVIEW NEW YORK^CTTYvi' 

http://leqacy.library.ucsf.e^c/Jid/tndrrSflaOO/mdf industrydocuments.ucsf.edu/docs/mlil0001 





264 


Q. The NORC people that -- and the 
- - what was the other entity that did? ;; ... 
A. WESTAT. 

Q. WESTAT. Are they excellent 

statisticians? . . 

A. They will have some very good ^ 

l 

sample survey statisticians on staff to work 
m survey design. Or the people who do the 5 
imputations, statisticians, I do not believe/ 


so . 


‘ 6 . 


Q. 

A. 


Are you an expert in imputation?. 
I don't think so. I don't know ., f 


maybe. 


Q. Now, did you ever look at the* u 
MRP data that was provided to the tobacco., f ■ 

' - • f. W- 

industry by the State of Texas? 1 , 


. „ 

A. 

No, 

I did not. 

tr- 

■ - v* r 
— $ • - 

: - 

Q. 

Do 

you know what it is? 

i- 

• ■ - K' tl f 

x r* t 

1 9 

A. 

No. 


It' 

• jjfcei 

2 C 

Q. 

Did 

you look at any of the 

data _ 

. .< v- yfcQ V 


provided by the State of Texas to the tobacco. 
: ndustry? > 

A. I -- I don't know. I've *, . 


described the data that I relied upon and I 

'• J' -V A 


25 j do not know its origin 
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M 

-J 

M 

cr> 


ID 

fo 






1 

2 

3 


10 
11 
12 

13 

14 

15 

16 

17 

18 
1 9 
20 
21 
22 

23 

24 

25 


Q. Did you look! at any data thati 

* ■ •' , > o . tvai ad 7 w.v • ... . | 

>u looked at it,^it was obvious that 

. ■ - 9i vi;: ■ K V i ;V. : . 

came from the State of Texas, came from their 


4 

:* 0 ' r tii : j noiitO;*--' 

Medicaid files? 

" i ' ' ! Si. 

I • v '\- 

5 

■ 

A. 

- • azirJ.. .... -> 

No. When I -- no. 

> j . :;f .1 

| e' 

6 

Q. 

T ^ “ V* "il.fi *? 2 ’*■ / ■ 

Okay. 

* o 

J." 

7 

aV 

•. -5 aljb. u, .->i ^ /’ . a:j*n* i: 

Nothing from the State of Te: 

f- T- . - 

xas . 

8 

Q. 

-* ^ i’ - , **$+***)' 

Did you looJc at the 

. - • i?»>b 

actual ; 

Hi- : 

9 

.... ** 

expenditures 

, ^ . • _. c. > iff Pi m- •’ 

that the State made 

... -- •.. '••s'.v' f' : ;i 

on Medical d ; 


<& it 


payments? 

A. 

Q. 

expenditures 

■ J 4 <M*. ^ 

health care costs? 




"f'fb.'H 3 or-. 

Not that I can recall. 



3#: 




-* A. . -•> iitt• 

you look at the actual 




V •• ; ’-'v ® '■ —• •* vc*. r.i-i: - &r.i 

res the State -made on employee; ; 




. -t 

A. 


'it-' 


' # .,v.;.j i s3oi5c; 

It's not incorporated in ° ur ,l'»S 


mmfk 


, , • .4 q iT * :i * .. " o i i * i • « n ».< d .s. t ;f jHI ‘ 

calculations. .I don't know whether weilocfked^;# 

, v - i *• ..-iwei •*. ■ h - 

at it. .1 may have seen a:summary 

. . . ’ -3b '■ V S1&-BVSii .i r iJY'.' ; Oa . . *"£ V .?; 

did, but I Mn not sure .• u - .-d :'•••. 


Q. r Do- you have 'any criticisms to 

oni djo- 


the numbers used .by tfielstate : of Texa,sfof|£ e^ 

n -3&1 '{*■;.! :.bu .. . . . VC ’.. 

experts retained by the State of Texas wifh' "■ * 


regard to the cost --the actual total cbst* 



; . . .-*c n.:v ; . -/.r . - vf' 

used in the calculations before any '. Jhx: '■ 

, ft /v. 

calculation of how much was attributable 


smoking? 


- V T 




*4* 


O’v LVv-- 

W/Ua : < 

r-~ 




Wk: 


fete, 

... 




cn 


'j 

M 
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A. The -- I'm unsure as to -- I 

mean, we know the level of expenditures that 
was used to multiply by these smoking 
attributable fractions and you know, I assume 
that those numbers are fine. The projection 

. •- , > i ' 

of those numbers are sort of a different 
issue. There's als 6 something that I guess I 
don't fully understand at this time and I'll 
work on some tonight, having to do with 

\ 

composition of expenditures that Vince 
Miller put together. 

Q. Well, I'm going ask you to list . 
for me then any criticism that you have of 


the total dollars that the State expended f on 


health care before that SAF, the smoke 3 «. 

■; i • 

attributable fraction, is applied. And I know 

f - . JJ- 

you listed one criticism about the projections 
in the future. Do you have any other * 

criticisms of those numbers? 

A. Nothing right now. 

Q. Now, you earlier mentioned that 

you ran calculations to see whether in the 
NMES population people flossed their teeth -- 


, 8 




smokers flossed their teeth more or less than 


■i i 


nonsmokers, right? 
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21 hand you ‘Welch’^ExhibitXrT^which v -.I Relieve 

* - t> a 3 tfQ-tfiGl; 02 * >: i' ea' 

2 2 your report.' , . 

23 A. It?s^provided-only as -- as a 

. :. nut*** a&&£ c*£ 2^2?,! eoii.aux a .< y xa |L>£' 

24 statistical measure . of ithe’tna.Jiurerof ^the^P^^f^ 

xegir^i %4>>?W$;*&.-.■Jcnsoajl 

25 difference, a measure of ithe^significanceTof . 

■■ - . . -v • • .• .Xcfo££&MHl 


m.iM 


..V 4 jAv' 4 . ... . . ' i' . //"* 

' ' ' oy ' A ’ilsSIIPS 
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the nature of the difference. Let me see. 

Q. What page are you on there, sir? 
A. Oh, actually, it's -- I'm on; 
page 28. Floss teeth yesterday. - 

Q. Okay. i 

"5 

A. I don't, as I sit here, ‘ 

remember the categorization. I guess it * 
must be a yes or a no. If it is, then I do 

•: -5 

report that the number associated with the 
smoker/nonsmoker differentials and as 

; 0 1 

measured by Largon ratios, the effect of f ^ 

being a smoker on the Largon ratio is -.271. 

. ■; ! S t 

The normal statistic associated with that *|is 

':: €s. 

• 7 . 04 . i ' ■ 

.t* c 

Q. Can you put that in an | ^ 


understandable term as to the -- 


t 


A. Crudely, sort of to a first f 
approximation, it would be that whatever the . 

* * ■*, -j. 

! - • ^ ..p I 

percentage the frequency of flossing teetli fis 

for nonsmokers, smokers are probably only | fi*^' 
about 65 percent. They are only two-thirds 
as likely to brush their teeth or to 
floss. And in terms of statistical 
significance, most statisticians would say 
normal statistics over two or larger 
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r 


and he gets 8.1 percent. 

Now, what I'm telling you is 
that in comparing smokers and nonsmokers l 
adjusted only for age and gender, that 
amongst people of the same age and gender, 
smokers sleep fewer hours, they eat breakfast 
less frequently, they are less likely to '* 

i 

report that they have regular physical i 

. . . . ■ ; 3 B 

exercise, they brush their teeth less H 

I q 

frequently, they are less likely to have \ 

■: I 0,1 

flossed the previous day, more likely to View 

. ’ XI . 

themselves as above average risk takers, .and,,,. 

SSI 

less likely to use seat belts when riding|in 


the front of a car. That seems to me there are 

■- l *1 ' ' 

lots of smokers not taken into account injj 

..: | 2 ? , ■ 

that 8.1 percent and I think it is -- it | 
would be amazing to correct for these I 1'' 

■' * w | V | 

confounding influences and not find that an 
appropriate adjusted differential is smalller r 
Q. Let's go into that. First o^JE^;T.'' r '' 

all, do you think -- did you do the J ?. 

' » |T $ 

calculation that came up with the health .pare 
cost, if you look at total health care cqst, 
that the smokers, the part that's 
attributable to smoking is 8.1 more -- 8 .*1 
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would have a difference that would affect 'the 
health care costs attributable to smoking? 

A. I'm not that, familiar with the. 

literature, I'm sorry.. Personal hygiene, I 

O C.'.t- 

would assume, is something.that is 


msidered. 


Is there any.-- on the list^of 


things that you mentioned on Page 28 of - -• • 

• .1;: O'.'."' ■ ' £* ■ 

, ** .* ■ ' 

your report, that you studied the difference 
between smokers and nonsmokers, do you '? „ 
know -- can you point me to any literature 

* j f 


hat says any of those*things on that list 


would have made a difference? 


-•o i CI 

' i! 


Certainly, the Rand study 


> f »»j 

‘i 


attempted to control for attitudes toward i -4; 

.t 1 | cl 

::sk. The -- I believe Vince Miller did as 

■ - -• ■■■ •• :• j 01 

well. Also, you know, I guess the use of| ‘ * 

■■ ■ -j % r j. 

seat belts would be, you know, sort of one fe 


example. I don't know. I don't recall th«|||/': ; 
other items. 


Okay. Other than attitudes^ |J 


XU ■' 


toward risk and use of seat belts which are 
in the Rand survey, Rand study, do you know 
of any literature that says any of the other 
things on your list on Page 28 would makes a 
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,r.o- ■ 

... ■■ •’ - v * a_ v 


2/3 . 




difference in the*heai£ii R v care costs that : are 

. j • ■■ •”* 1 o — o * ’ * . -- * : £>^oii >'■!". ** ^ - ■; ■ r^’c-'V f c 

attributable to smoking?* X | ^ 


i| ^ e ’ 




A - ,,JeU ( the ^NMES; doesn' t have® | 4^0 

, . , i i*T> } n’/?<■";,'if. i i; p^T - 6 ‘".i S a’ : ■ 

alcohol consumption. The Rand survey, of a , 
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course, is looking at ^smoking, alcohol . I >> r 
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consumption, regular physical exercise, so 

J I* a <i :i , ^ 0 n-ij-'f. 1 * 

they do the three simultaneously. That's?a ■ 
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8 | literature that I think is given a prime s ' 
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■~i ^ t **l f * * *? ‘7 ^ ^ & ** f r i 

Is alcohol^on Page 28 on your 


list? 
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Q . 4 Okay. I understand what , you l| | 
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r ??? 7 : : 


are -- my^heWtibh^precisely^^now^ |§ 

the ^ thlng^btabiyo^iooke^'ai'^h^^ || 

the tobacco industry, are any of those * things v 

no ' ...oaljL j. «*.« -? I '• 

proven anywhere in the world's literature? to 




23 your knowledge, to make a difference,"onefhill ^ m 
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5 
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risk taking and seat belt use, which I think 
you've acknowledged that Vince Miller used 
seat belt use. 

A. And regular physical exercise. 

Q. Anything else on that list that 
you think would have made one hill of beans 
difference that's suggested in the literature 
anywhere? . 

£ V' 

, ■ >4 “V . - 

A. I'm not familiar with the i _ 


12 
1 3 


literature. Do I think.the other activities . 

•*. ' * v X 


would have mattered? I just don't know. 




r r 


Q. 


Okay. There's.the point. You 


.%■ I 


don't know. And further, let's stick with your 


tJE 


1 5 


-I 


M 


I i'-y: -' 


deal on flossing. 

A. Okay. . ; 

Q. How did you come to depict 

flossing as something to compare? 

■ ‘ - t > - 

A. I went through NMES looking for 

behaviors that were there in general that 


i - r 

t* o 1 
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l 




thought .might be related^ to smoking, The.| 

■ 1 ’ § 


! 


2 3 
2 *4 
25 


list that,I came up with is the list that 
see. There's also an indication of being, 
overweight. And I was trying to recall last 


night. I cannot remember whether I looked at 

*• •• ■ ‘ ’*: f V 


being overweight and smoking, though I would 
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these factors, I can replicate Vince Miller's 
calculation. I get the same -- let me ; ; 

finish. I get the same result. And I, for, 

!. “ - ^ 

one, think it is inconceivable that if one 
adjusted for these factors en masse, that -:the 
net effect would remain exactly where it is. 

It’s absolutely inconceivable. i 

• k t ' 

,i 

Q. Okay. The flossing example and - 


the brushing your teeth example, does that- 


cause the smoking attributable fraction --* the 

3 . 'lor 

a \ 


difference in smokers and nonsmokers in those" 

% J 

two areas -- does that„cause it to go up or.^ 
down? 

Down. 

Pardon me? 

Down. 


f.-.r. 

J,-*. 




A. 

0. 

A. 

Q. 

A. 

Q. 


s 

Jy 1 
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Vi 


How much down? 

■ '** i*, 1 ; 


bT. 

■I -V- 


I don't know, 
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I k$- r 


Because you didn't check it, Pdid^*^ 

. f. <r r< -r* 


4.1 i 


YOU? 


:-x •. . 


A. 


That's right. I didn't check: 


11 . 


Q. So in your opinion. Dr. Miller 
has overstated the damage estimate in 

; “ ft 

this case, because his smoking attribute 
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Q. Now, let's focus on my question, 
and answer my question with all due .. 

-» <■* r. 

" *' i: ' ' ' 

respect. Mr. Welch, with regard to the two - 

;> V, ■> ; H ' 

two areas that I'm talking about that are| 

; n '*.< 1 ■ ■ . /r •• t* ' 

on your list on page 28, flossing and jj 

! , ■= - - yr'; -• ;; 

brushing your teeth, is it your opinion that 

a -- if Dr. Miller had included those two: 

r .r 

things, those two things entered into his" 


as l $■ 


damage calculation* that the damage | 

■ ■ ■ - 1 € 

calculation would have been a dollar or ten 

Uric. .rs | Q 

cents or some amount of money lower? f i 


ft 


A. Given Dr. Miller's procedure's ,vl, 
don't have the vaguest idea whether adding r .to 

• • • • • - -■ l 

the list of controlled variables would have 
had any effect. That's part of what I'm j 

trying to say. That it's absolutely amazing.:-' 

'* -■ r. ' • ' ■ ' *‘.o. I 

that you take the simple numbers and you [do ta ~ 
'' " ‘ • V - 

set of calculations that I think anyone would 

have done first rattle out of the box befpre y 

they started looking at additional contro.ls/- 

and complications, and what I get is his fend 

result . il • 

■ . • , <* 

t 

Q. Let's focus again on flossing 


and brushing your teeth, that's what I'm 


talking to you about. How much of the 
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results in poorer health than nonsmokers .r- 

' ' JS'iin . ; - •* '■ 

Smoking is one attribute of that syndrome, 

there are other attributes. i; 

• £ 

Q. Can you point me to a single 
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study or a single calculation that would ihave 
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regular physical exercise. I do not recall • 
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or what his results are concerning regular i§r 

»: s tos 1 tt ■ *, 
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physical exercise, use., of seat belts, and^ 


I indicated first/ /v 


attitudes toward risk. 


thing this morning, that this is literature./ 

in which I haven't devoted a lot of research.* 
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: just don't know the literature. * • 
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I. INTRODUCTION 





I have been asked by defendants in this matter to review the calculations of Drs. Max and Miller 
regarding the smoking attributable costs that have been borne by the State of Texas and to testify 
if called. 

The report is organized in four primary sections with supporting appendixes. After this 
introduction, I state my conclusions in Section H The third section provides the affirmative 
report using the appropriate causal approach. The fourth section includes the review and critique 
of the State's experts, Drs. Max and Miller. 

The State claims damage as an employer who, among other things, provides medical insurance 
and pension contributions to its employees and as a provider of medical support to its low 
income residents through Medicaid. In either case, the question of damage refers to the 
difference between the costs the State has realized, or will realize in the future, and the costs that 
would have occurred if defendants’ actions had been different: that is, the injury to the State 
caused by defendants’ alleged misconduct. Specifically, the question before us involves an exact 
date or series of dates when defendants’ actions, if different than they were in fact, would or 
might have affected consumer behavior. It is from the earliest of these dates that the 
counterfactual must begin. For clarity, we assume that 1965 is the initial date. 

Under the counterfactual, we assume that beginning in 1965, some who would have started to 
smoke do not, some who otherwise would continue do not and that others who continue to smoke 
reduce the number of cigarettes they smoke each day. How would the State’s treasury be 
affected in 1965? The most plausible assumption is that there would be little or no immediate 
change in the health of those whose behavior was modified. The State’s treasury would shrink 
due to reduced cigarette consumption and the loss of excise tax revenue. The losses of excise tax 
revenue would continue, under the counterfactual, as long as reduced cigarette consumption is 
attributable to the information the companies might have imparted. It may be reasonable, 
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however, to assume that the companies’ actions only delayed the dissemination of information 
that is now widely available. In this case, the effects of the companies behavior will dissipate 
over time as the information they might have imparted is supplanted by more recent 
information. 1 

Assuming a health benefit of quitting, we cannot be sure when the first causal effects of the 
reduced cigarette consumption would be observed, but they could not be large in 1966 when 
those most affected would be the one-year quitters. What about 1967? 1968? This much is 
certain, the effects would vary year-by-year and could only be measured over time on a temporal 
basis. 

For the State as an employer, the first effects might be reduced sick leave. Later as improved 
health reduced the employee medical bills the State might be able to negotiate lower rates for 
employee health insurance, and later still their rates on life insurance may fall. Of course, the 
decline in life insurance rates would be a response to reduced mortality of the State’s employees. 
The same observation would lead to increased costs of annuities, i.e., pensions. 

Texas adopted Medicaid in September 1967 so it would be impossible for the general population 
damage to predate that year. Assuming a 1965 date for the offending act, the largest effect 
possible at that time would be the consequences of a two-year interruption. 


'Victor Fuchs, How We Live, Harvard University Press, Cambridge, Massachusetts and London, England, 
1983, notes that there was widespread discussion of the harmful effects of smoking in the popular press in 1953 that 
was reinforced by the first Surgeon General's Report on Smoking and Health in 1964. Commenting on his own 
research, Fuchs dates the first responses to the adverse health information at around 1953. Prior to 1953, the 
percentage of men and women who smoked was lower for college than for high school graduates, but the 
college/high school differential expanded markedly among those who reached age 17 after 1953. 

Fuchs speculates that college graduates have more of a “future orientation" than high school graduates such 
that the future adverse effects of currently smoking arc a greater deterrent for those with more education. Notice 
that his description assumes that at least some of the people were relatively well informed in 1953. He does not 
ascribe the behavioral differences between those of different education to information. Rather he assumes the 
.-"■v differences result from different preferences. 
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The point is that if the companies had acted differently, there would be a series of responses that, 
perhaps after a delay, unfold over a considerable period. My charge is to measure the way these 
responses would have caused the State’s treasury to change. The changes entail the full series of 
changes in morbidity and mortality. They do not stop when an affected smoker dies because, in 
the counterfactual, he or she might not have died as soon. 

Since we have no idea of the magnitude of the response and only a vague idea of when responses 
might have originated, we take an extreme alternative, a world in which no one has ever 
smoked, and contrast differences between that counterfactual world and the one that is realized as 
an outer bound for the effect on the State’s treasury. That analysis is the lead part of Section IV, 
our affirmative presentation, with its conclusion provided in Section II. Following our primaiy 
affirmative presentation, we provide a study of the time smokers and non-smokers spend in 
nursing homes that uses the data Dr. Miller adopts in his study of nursing homes. 

The third part of our affirmative presentation is an examination of the State’s excise tax revenue 
from tobacco related products and a comparison of that revenue to the Plaintiffs experts’ 
calculations of damage. If we take into account the effects on the State treasury of a world 
without smoking, there is no further issue because excise taxes exceed even the most extreme of 
the calculations by Plaintiffs experts. 

Section IV contains the review and critique of the work by Drs. Max and Miller. 

Dr. Miller provides two studies, one for medical expenditures among the non-institutionalized 
population and another for nursing homes. In addition to shortcomings associated with his data 
and his methods, Dr. Miller simply asks the wrong question. Taking the age distributions of men 
and women as given, Dr. Miller asks whether and to what extent the medical (or nursing home) 
expenses of current and former smokers exceed the medical expenses of those who have not 
smoked. The appropriate question takes the causal view discussed above and asks whether and 
to what extent do the medical expenditures of smokers differ from what they would have been 
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for the same individuals had they not smoked or had the defendants’ actions been different. The 
causal view requires that medical expenses be compared over the full lifetime. If smoking 
reduces life expectancy, then the comparison is between a smoker's expenses over his or her 
reduced lifespan versus the expenses that would have occurred over an extended lifetime. The 
individual's own calculus as to the personal costs and benefits of smoking is not at issue. 
Although Dr. Max relies on different data and uses different methods, her work also suffers from 
the same conceptual error as that of Dr. Miller. 

The criticism of Dr. Miller’s approach is more extensive than that of Dr. Max’s approach, 
ranging from a detailed review of his principal data, the National Medical Expenditure Survey, 
1987 (NMES) to a review and critique of his methods. When applied to the appropriate 
Medicaid eligible population within the NMES, we find that smokers incur lower medical 
expenses, on average, than non-smokers. 
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II. CONCLUSIONS 

OPINION I. Drs. Max and Miller ask the wrong question(s) and get the wrong answers. Our 
finding is that in the provision of medical and nursing home assistance through Medicaid, the 
State of Texas spends less on smokers than it would if they had not smoked. As an employer, the 
State also spends less on smokers for medical insurance, sick leave and pensions. In addition, 
smokers spend less time in nursing homes, on average, than non-smokers. And, the State's 
receipts from excise taxes on cigarettes exceed even the most extreme measure of damages 
presented by the State's experts. 


Part #1. Drs. Max and Miller do not ask the right question. 

A calculation of economic loss requires a comparison between realized costs and an 
alternative or counterfactual that, presumably, would have been had the offending behavior or 
acts never taken place. Neither Dr. Max nor Dr. Miller has an alternative, or counterfactual, that 
conceivably could be related to this case. They both attempt to do the same thing, which is to 
estimate the State’s expenditures on tobacco related diseases (Max) or tobacco related and other 
conditions correlated with whether an individual smokes (Miller). Neither addresses the causal 
or "but for” question that is essential to measuring economic loss, and the costs they each 
attempt to measure ignore timing. As an example, Dr. Miller’s primary study involves the 
estimation of a “national model" using the NMES. After estimating the national model, he scales 
it to Texas. The number he estimates is the "Smoking Attributable Fraction” (SAF) which is then 
multiplied by total expenditures to estimate cost. The SAF attempts to measure all differences in 
medical expenditures between current and former smokers and non-smokers, without regard to 
when an individual started or stopped smoking. 

Within the NMES data, we find one respondent, aged 96, who apparently began to smoke in 
1903 when the respondent, PIDX# 2741027, was 12 years old. We find another age 93 in 1987, 
who started to smoke in 1910, age 16, and stopped in 1918, age 24 (PIDX# 27564017). If Dr. 
Miller had a defined counterfactual, he would understand that actions by the tobacco companies 
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in the 1950s or 1960s could not have affected someone who had stopped long before. 


Similarly, the individual who had started to smoke in 1903 would have been smoking for 
somewhere between 50 and 60 years before the offending act(s) occurred. If this individual 
continued to smoke but would have stopped absent the offense, the full cost of any smoking 
related condition this individual may have suffered cannot be charged exclusively to the 
companies’ behavior. 2 

The causal perspective is necessarily temporal; it must recognize that the effects of any behavior 
have a beginning and a subsequent course. There is nothing temporal in the approach of Dr. 
Miller, nor is there in the approach of Dr. Max. Even though they take a very narrow view of the 
effects of smoking, they are perfectly willing to attribute to defendants costs of events that 
occurred decades earlier. 

We believe the temporal perspective that we adopt was first used to evaluate the external cost of 
smoking in the Rand study by Willard Manning and his colleagues {Manning et al., Manning). 

In reviewing the Clinton Administration's proposal for an increase in the excise tax on cigarettes, 
Gravelle and Zimmerman of the Congressional Research Service cite the Manning study as "... 
the only study that uses the appropriate analytical framework..." (CRS-7, “Cigarette Taxes to 
Fund Health Care Reform: An Economic Analysis"). On the surface the framework is simple. 
Consider a representative smoker and an identical twin who, except for smoking, behaves exactly 
as the smoker. Over the course of each of their lives, who spends the most on medical care; who 
spends the most time in nursing homes; and, who receives the greatest post-retirement pension? 
Any response must be cognizant that the non-smoking twin is expected to have a longer lifespan 
than the smoking twin. 

Neither Dr. Max nor Dr. Miller adopts the causal perspective. As such their calculations cannot 


2 The examples of the two individuals are only illustrative; there are hundreds of similar cases; see Table 1 
in Section III. 
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help to answer the fundamental question: Would the State of Texas spend more, and if so, how 
much more in providing Medicaid assistance and employee benefits, if the defendants had 
behaved differently? 


Part #2. Drs. Max and Miller do not adopt the causal view in their calculations of damage. We 
adopt the Manning model, introducing modifications as necessary, and use the Manning data to 
implement the full-life view. We find: 

• Medicaid. Direct medical care and nursing home costs. Normed on a single male smoker 
age 20, we estimate that the state would have spent over $1,200 more in 1993 if no one 
had ever smoked than it did in fact. 

• State employees. Medical insurance, life insurance, sick leave and pensions. Smokers 
cost less than non-smokers. Measured per male smoker age 20, we estimated that the 
state would have spent over $150 more in 1993 on its employees if no one had ever 
smoked than it did in fact. 

Although Manning et al. adopt a temporal approach, in one important respect, they ask a 
fundamentally different question than the one posed here. For them, the conceptual experiment 
is of a single smoker who, with each purchase of cigarettes, sets enough aside to reimburse all 
non-smokers for any costs that they will ultimately bear as a result of his smoking. Not only do 
they adopt (or initiate) the temporal view, but the life course that they consider requires investing 
as early-in-life tax surpluses are set aside to forestall expenses that occur later. Although we 
adopt the same view, the life course calculations performed by Manning are unnecessary for our 
analysis. 

Presumably the offending acts occurred or began to occur at some date when Texas had full 
^ populations of smokers and non-smokers living side-by-side. If the defendants behaved 
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differently, then, sometime after the onset of the offending acts, some who would have smoked 
would not start and others who already smoked would have stopped. And, later still, there would 
be health consequences of the modified behavior. The behavior is not confined to young 
year-of-birth cohorts, rather it extends to all cohorts. As such the benefits would emerge 
more-or-less simultaneously for residents and employees of a wide range of ages. Some would 
spend less on medical care than they would have otherwise, because their modified behavior 
improved their health. Some of those with improved health would be alive when they otherwise 
would not and they would spend more on medical care than they would have had they not 
changed their smoking behavior. In this case there is no need to discount, to go into the 
alternative calculations required when money is moved from one period to another. Here, costs 

in a given year, say 1993, are computed over all ages of the potentially affected population; 

\ 

1994's costs are similarly computed. The accumulation of these costs over a period of time may 
or may not require discounting or capitalization, but that calculus is fundamentally different from 
the Manning calculus of an individual who, over his life course, pays (or, by way of taxes on 
cigarettes, is made to pay) his own way. 

There are other fine points in the Manning analysis that must be modified for the present 
application. Manning treats all third-party expenditures as equivalent, because the Rand 
researchers were only interested in a single number, the costs smokers impose on others. This 
analysis does not treat all third parties equally. First, there is the State as a provider of Medicaid 
assistance. This assistance is only offered to those who qualify in terms of income and it is 
limited to medical care and nursing homes. Pensions, provisions for paid sick leave, etc. are not 
at issue. Second, for the State as employer, Medicare and Social Security are not included. The 
Manning analysis, as we apply it, divides the payers of benefits whose costs are shared between 
smokers and non-smokers into five groups. There is payment by the recipient of the benefit, 
there is payment by other private parties, payments by employers, state governments, and the 
federal government. Taxes, which in the Manning application are simple balancing entries in 
recognition of the fact that private parties ultimately pay all bills, are required in our application 
to balance within each payor group. 

8 


http://legacy.library.ucsf.effifl>tichm(l[TBpsuE>lSVp(#.industrydocuments.ucsf.edu/docs/mljl0001 


51716 9292 


Our calculations of costs through Medicaid and through employee benefits are for an illustrative 
year, 1993. In both cases, we find that costs are negative. If in a world where tobacco products 
did not exist Texas offered the same benefit package as it did in 1993 for Medicaid recipients 
and for its employees, the State’s services would be more expensive than they are now. Because 
the smoking attributable costs are negative, there is no need to calculate them for a series of years 
and then accumulate them to derive a total. Similarly, the extreme counterfactual should be 
considered as a bound on costs. True costs lie somewhere between that bound and zero since the 
incidence of smoking, with modified behavior of defendants, presumably lies somewhere 
between the extreme and present levels. Again, since the calculation is negative, there is no need 
to prorate. 


Part #3. We address the question of the costs imposed by smoking by comparing excise taxes to 
the damage estimates forwarded by Plaintiff. A world without tobacco products would be one 
without excise taxes on them and, at current and historical rates, a world with reduced use of 
tobacco products is a world with reduced revenue to the State. 

The failure of Drs. Max and Miller to recognize effects on tax revenue is a clear indication that 
they do not have a well-specified alternative in mind. 

• Cumulated at market rates of interest, excise taxes exceed even the largest of the damage 
estimates forwarded by plaintiffs experts. 


Part #4. As is true of his study of medical care for the non-institutionalized population, Dr. 
Miller's study of nursing homes continues to eschew the causal approach to the calculation of 
costs. In this case he begins with a survey sample that started in 1971-1974 with a retrospective 
baseline for questions to 1970. Rather than ask whether, and if so for how long, an initial 
—v. respondent was in a nursing home, Dr. Miller restricts his calculations to individuals who 
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survived until 1987 and asks whether the smokers among them were more likely than the 
non-smokers to have ever been in a nursing home. His approach ignores both the mortality that 
occurred prior to 1987 as well as the length of stay among those who entered the nursing homes. 

The data used by Dr. Miller for his nursing home study are, however, useful for the relevant 
question. Unfortunately, Dr. Miller chooses to ignore some of the most useful aspects of the 
data. 


According to the National Health and Nutrition Examination Survey (NHANES), 
smokers spent less time in nursing homes than non-smokers! 


OPINION II. The procedure used by Dr. Max controls only for gender and age within 5-year 
windows; thus it assumes that smokers and non-smokers of the same age and gender are alike in 
all relevant respects. That assumption is not correct. Dr. Max’s procedure also ignores the 
obvious: behavior aimed at reducing mortality risks from one or several related conditions will 
necessarily increase mortality risks from other conditions and, more importantly, the procedures 
she adopts do not include the temporal correction for medical expenditures. In contrast to the 
simplicity of Dr. Max’s approach, Dr. Miller adopts incredibly complicated procedures to 
estimate differences in the costs of medical care between smokers and non-smokers of the same 
age and gender. Not only is the question wrong, but there are errors of implementation as well. 
Moreover, the primary data that Dr. Miller relies on for these estimates has so many anomalies 
that results depending on them cannot be viewed with confidence. 


Part #1. Dr. Max attempts to infer the smoking attributable costs of medical care by 
approximating costs of smoking related conditions by, alternatively, the smoker/non-smoker 
ratio of expected hospital days given that the condition occurs and by the smoker/non-smoker 
ratio of mortality rates due to the condition. She does not attempt to control for factors other 
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than age and gender that confound the smoker/non-smoker comparisons. This is in stark contrast 
to Dr. Miller’s attempt. They do share common ground in that they each ignore defendants’ 
alleged misconduct as well as all temporal issues. Vis-a-vis mortality, Dr. Max’s approach, by 
focusing only on those conditions for which smokers are most vulnerable, ignores the offsetting 
conditions for which non-smokers are compensatingly more vulnerable. 


Part #2. Dr. Miller's approach to estimating medical costs for the non-institutionalized 
population is unnecessarily complicated. Combining NMES with the Behavioral Risks Factors 
Surveillance System (BRFSS), the Tobacco Use Surveys (TUS) of the Current Population 
Survey, and the Annual Demographic Supplement to the Current Population Survey (March 
CPS), he estimates well over 1,000 parameters. Dr. Miller responds to a significant missing data 
problem by imputing values. In the national model, 439 parameters are estimated in a total of 17 
equations in an attempt to fill-in missing values. The national model itself has eight equations 
with a total of 368 parameters (in addition to the 439 for the imputations to generate data for the 
model). Then, for the imputations linking BRFSS to TUS, 4 equations and 56 parameters, to link 
the March 1993 CPS to TUS, 5 equations and 75 parameters, finally, for the NMES-TUS link, 
another 4 equations with 73 parameters. In total, there are 42 equations and 1,107 parameters. 

One goal of a statistical analysis is to find the most parsimonious, yet reasonable model to 
describe the relationship between some outcome (medical expenditures) and factors (smoking 
and confounding factors) that might determine it. Unnecessarily complex models, such as the 
one by Dr. Miller, are often intractable and can lead to absurd results. Consider the following 
smoking attributable fractions (SAFs) using Dr. Miller’s model and data: 
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Smoking Status (all ages) SAFs of Medical Expenditures 


Current Light 

2.2 

Recent Light 

-19.6 

Non-recent Light 

16.9 

Non-recent Heavy 

4.6 


The estimated smoking attributable fraction of medical expenditures for non-recent light smokers 
is nearly four times higher than that of non-recent heavy smokers; and, whereas the SAF for 
current light smokers is small and positive, the SAF for recent light smokers is large and 
negative. Models with many independent variables tend to be sensitive to data anomalies, and 
are more likely to imply nonsensical relationships. It is hard to review the anomalies in Dr. 
Miller’s calculations and remain confident that his measures have much to say about smoking 
attributable medical expenditures. 


Part #3. Dr. Miller's reliance on the NMES as the primary source of his data is unfortunate. 
Missing data are a major problem with the crucial smoking history data. Missing data would 
have been an insurmountable problem for the equally crucial medical expenditure data, except 
that the contractor that conducted the survey provides imputations when the expenditure 
information is not available. Our review of the imputations causes us to question the value of 
these data for any comparison that depends on medical expenses. 


Part #4. Most surprising, in studying the NMES data, Dr. Miller examines the wrong population. 
One potentially attractive feature of the NMES is that Medicaid eligibility is identified, as are 
Medicaid expenditures. When the analysis is restricted to the Medicaid eligible, as it should be 
for the State as an insurer through Medicaid, the finding is that smokers of the same age and 
gender as non-smokers spend less on medical care. 
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Using Dr. Miller’s identification of the Medicaid eligible population, we find that 
medical expenses of smokers are actually lower than expenses of non-smokers. The 
Simple SAF is negative 8.3%. 

Using a somewhat more liberal definition of Medicaid eligibility, we confirm the 
calculation. Within the NMES data the SAF is negative for the Medicaid population. 


Part #5. Dr. Miller's nursing home study is seriously flawed and, surprisingly, the methods are 
inconsistent with those he adopts in the medical expenditure study. No rationale is provided for 
the inconsistency. 
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III. AFFIRMATIVE APPROACH 


A. Manning Applied to Texas 

External Costs 

In The Costs of Poor Health Habits, Manning presents an analysis of the external costs of 
smoking. The "external” costs they consider are a novel twist on the external pecuniary effects 
of classical economics where one’s actions impose monetary costs on others. The external costs 

t 

of smoking a la Manning refers to services that are provided by third parties wherein smokers are 
not folly experience-rated and the costs of the services they consume are therefore financed, in 
part, by others. 

Manning recognizes that the third parties who finance the services must be reimbursed for their 
costs, so as a balancing entry, they add what they describe as “taxes on earnings.” Their choice 
of terms, taxes on earnings, is unfortunate because it can easily be confused with taxes levied by 
governments when the governmental part of what they describe as “taxes” can be quite small. 
Consider, for example, employer provided health insurance, life insurance, paid sick leave and 
pensions. In a competitive market, laborers’ wages and fringe benefits will equal labor’s 
product. If smoking increases medical expenses and time out-of-work while sick, and also 
increases the risk of death, then smoking will increase the cost of medical insurance and the cost 
of life insurance. Moreover, increases in time out-of-work will lower labor’s product. Each of 
these factors increases the costs of fringe benefits to employers and requires corresponding 
reductions in the wages laborers receive. 

Pensions are more complicated and, relative to medical insurance and life insurance, they are 
perverse. If smoking increases the cost of life insurance due to increased mortality risk, it must 
correspondingly reduce the cost of annuities such as pensions. For employer-provided pensions, 
the effect of the compensating change in wages is to increase wages, a negative “tax.” For 
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govemmentally provided pensions such as Social Security, the effect is also to lower costs and, 
therefore, to lower taxes. But in this case, the “tax" is a tax in the ordinary sense. Manning 
identifies those factors whose costs (they believe) are affected by smoking and where smokers 
and non-smokers share equally in financing the cost. The easiest way to think of the Manning 
treatment of "taxes on earnings" is as a balancing entry to make the extemal-costs-of-smoking 
books balance; the third parties who initially finance the costs are intermediaries who are 
reimbursed by the “tax." The Manning assumption that the tax is proportionate to earnings and 
that it does not depend directly on smoking status is what defines their inteipretation of external 
costs. The taxpayers are private citizens so, in this application where the States' costs are all that 
matters, “taxes on earnings" paid by private citizens are irrelevant and are excluded from our 
calculations. 

Manning does not identify the third parties who pay the external part of the costs of smoking 
because in their framework where each smoker pays his/her own way the third parties are only a 
veil: they are intermediaries who play no fundamental role. The present case is different in as 
much as the states as employers and as providers of medical and nursing home services to low- 
income/low-wealth residents, are seeking redress for their own increased expenditures that have 
resulted from smoking. For this purpose, it is necessary to identify each of the intermediaries 
with their associated costs. It is also necessary to calculate “taxes," the balancing entries, 
separately for each intermediary. 

The employer provides medical insurance, life insurance, pension and sick leave for its 
employees. The federal government provides Medicare, Social Security retirement and disability 
income, part of Medicaid, etc. The federal government is also an employer, providing fringe 
benefits to its employees. State governments act as a provider of medical and nursing home care 
through Medicaid. They, too, are employers and provide fringe benefits to their employees. To 
apply the Manning framework to the expenses of a state government, we need to narrow the 
focus to the State’s costs. They include the State as an employer and the State as a provider of 
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services to its resident population. Because "taxes on earnings” are allocated among private 
parties, they are not included as part of the State’s loss (gain). 


Discounting 

The problem Manning addresses concerns an individual smoker: If we were to finance all of the 
smoker’s external costs by taxing cigarettes, what would be the appropriate tax? In this scenario 
the young healthy individual begins to smoke and as each pack is purchased, money is set aside 
to pay for the increased medical costs that will ultimately ensue. By its very nature, the question 
of the optimal tax is a question that involves discounting in recognition that the taxes precede 
expenses and that tax revenues, appropriately invested, will grow in the interval between the time 
the taxes are paid and the time when expenses are incurred. 

In addition, the presumption that smoking impairs health and increases medical expenses at some 
ages, is also a presumption of increased mortality risks. It, therefore, is a presumption of reduced 
older age expenses of all types. Thus, in the cigarette taxing scenario, taxes are paid early in life 
as cigarettes are purchased. Later, medical expenses increase and later still medical and other 
expenses decline due to smoking induced premature death. The contrast between the timing of 
costs and benefits together with the presumption that each smoker will pay enough in taxes on 
tobacco products to cover his/her external costs of smoking requires accounting over the 
individual’s lifespan and that, in turn, requires discounting. 

The present case does not require discounting in the same sense. Plaintiffs allegations of 
wrongdoing necessarily depend on a date for the onset of the wrongdoing. Damages accrue from 
that date forward according to differences between the actual facts and a counterfactual that 
traces what would have occurred absent the culpable act(s). Manning traces a representative 
smoker and a hypothetical non-smoker through life. To compare what happens at age 20 to 
^ occurrences at age 80, they recognize that 60 years elapse between the events. In the present 
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case, if liability originates in say, 1965, through a failure by tobacco companies to inform 
consumers about health risks known to the companies, then the counterfactual involves a 
scenario in which the health risks were announced. 

Suppose that the announcement resulted in a reduced number of smokers, both because some 
stopped smoking and some others did not start. Suppose, that after a lag, we begin to observe 
effects and suppose that the effects are to increase the proportion of the population that is in 
“good health” at all ages. It is perfectly clear in this scenario that at a point in time, say 1970, a 
one dollar saving on medical expenses for someone who is 20 years old is neither more nor less 
valuable than a one dollar saving on medical expenses for someone who is 80 years old. Savings 
on medical expenses (damages) would simply be calculated one year at a time without regard to 
the ages of the affected individuals. 

Following the year-by-year calculations, there is an issue of aggregating over years. Aggregation 
does involve discounting or its inverse, capitalization, but discounting in this sense is common to 
all calculations of economic loss. It bears no relation to the fundamental sense of discounting 
over smokers’ lives that is central to the Manning approach for taxation of cigarettes. 

We have performed our calculations for an illustrative year, 1993. We make use of the data 
provided by Manning in Appendix G and in Chapter 2 adding data from various sources in 
application to the State of Texas. We discuss costs to the State through its provision of Medicaid 
and through its role as employer. 
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1. Medicaid 


Medical Care 

Combining population estimates from the Census Bureau and smoking information from the 
Tobacco Use Supplements to the Current Population Survey (CPS) we estimate the number of 
smokers by gender and age in Texas in 1993. From the Annual Demographic Supplement to the 
March 1994 CPS we estimate the fraction of the population that is covered by Medicaid and for 
those on Medicaid we apply the third party medical care expenditures from Manning , adjusted 
for inflation (CPI-U). We adjust these numbers upwards to account for the fact that part of the 
Manning population is uninsured, while by definition the Medicaid eligible population is 
covered. We adjust for r J.S./Texas differences in per capita expenditures using tables from the 
State-Level Data Book on Health Care Access and Financing, p. 156, Second Edition. From 
NMES we estimate the fraction of expenditures of persons covered by Medicaid that are paid for 
by Medicaid. Medicaid coverage by age and gender is from the CPS. The counterfactual profile 
is derived from the Manning Appendix survival rates and assumes that none of the smokers had 
ever smoked. The difference between the actual and the counterfactual profiles gives the net 
external medical care cost. 

Nursing Home Care 

We take third party nursing home expenditures by gender and age from Manning Table 2-2, p. 
39, and estimate the fraction of third party payment nursing home care expenditures that is paid 
by Medicaid from Katherine R. Levit et al., “National Health Expenditures, 1993," Health Care 
Financing Review 16, Fall 1993, p.288. We make further adjustments for the relative cost of 
nursing home care in Texas using the Universal Health Almanac , and the relative fraction of the 
population that is in nursing homes in Texas using Health Care State Rankings 1994. 
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2 . 


The State as an Employer 


Medical Care 

From the March 1994 CPS we estimate the number of state employees by gender and age and 
apply the third party medical care expenditures from Manning, adjusted for inflation. As for 
Medicaid, we adjust these numbers upwards to account for the fact that part of Manning's 
population is uninsured. Although we assume that all state employees are covered by the State’s 
plan, we overstate due to redundancies with spousal coverage. We also adjust for the relative per 
capita expenditures in Texas using tables from the State-Level Data Book on Health Care Access 
and Financing, p. 156, Second Editioa From NMES we estimate the fraction of expenditures of 
persons covered by employer group health plans that are paid by their plans. We then estimate 
the medical care costs paid by the State insurance plan as the product of expenditures and the 
fraction of expenditures that the plan pays. We estimate costs the State incurs because of its 
employees that are smokers and compare them to the counterfactual profile of costs that would 
exist if smokers had never smoked. 


Sick Leave 

We apply employer provided sick leave costs from Appendix G in Manning, adjusted for 
inflation by the CPI, to state employees in Texas. We also adjust for relative wages in Texas 
using the March 1994 CPS. 
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Group Life Insurance 


We apply the employer provided sick leave costs from Chapter 2, p.37- 38, Manning, adjusted 
for inflation by the CPI, to state employees in Texas. We also adjust for relative participation 
and wages in Texas using the March 1994 CPS. 


Pensions 

We apply the employer provided persions from Appendix G in Manning, adjusted for inflation 
by the CPI, to state employees in Texas. We estimate the number of persons receiving state 
provided pensions from the March 1994 CPS. We also adjust for relative pensions in Texas 
using the March 1994 CPS. 
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B. Smoking and the Duration of Nursing Home Residence 

We use the follow-up surveys to the NHANES data, the same data Dr. Miller uses in his nursing 
home study, to perform a longitudinal analysis of nursing home stays. The follow-up surveys 
use persons aged 25 to 74 years at the baseline who had a medical exam (N=14,407). To date, 
the data consists of four surveys, the 1982-84 wave, the limited 1986 wave, and the 1987 and 
1992 waves. The 1986 wave was limited to persons aged 55 to 74 at the baseline. Each of the 
waves includes a separate file containing retrospective information on hospital and nursing home 
stays. Generally, respondents were asked to report all overnight stays since the last interview, or 
since 1970 if interviewed at the baseline. In addition to the interviews, information on facility 
stays were also collected from death certificates and from abstracts of other facility stays. For 
each reported stay, the facility was contacted in order to obtain an abstract about the reported 
stay, including the reported dates of stay, and the reason for the stay. This information is 
included in health care facility stay tapes of each of the waves. 

By combining the different surveys we have constructed a lifetime profile of nursing home stays 
for each person in the data from 1970 on. It is possible to construct profiles for 12,933 
respondents including 3,821 men who smoked, 1,376 men who did not smoke, 3,470 women 
who smoked and 4,266 women who did not smoke. The following table shows the average 
number of days spent in a nursing home per respondent that we count within all of NHANES 
survey waves. 
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Observed Average Number of Nursing Home Days Per Respondent 


Smokers Non-Smokers 

Women 44.2 95.9 

Men 49.8 70.5 


We next calculated the single-year-of-age mortality rates that are observed (within NHANES) by 
gender and smoking status. We next compute age-specific average number of nursing home days 
among those who survived to each age. Assuming that unconditional survival probabilities are 
the cumulative products of the age-specific survival rates, we then calculate the expected number 
of nursing home days as the sum (over all ages) of the product of the unconditional survival rate 
and the expected number of days spent in nursing homes, conditional upon survival. Those full- 
life expectations are: 


Smoking Status 

Smoker Non-Smoker 

Women 319 365 

Men 151 198 


We assume that at a point in time, say 1993, smokers are neither more nor less expensive per day 
spent in nursing homes so the differences in days are proportionate to differences in costs. 
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C. Excise Taxes from Tobacco Related Products 


In this section we show that revenues from excise taxes substantially exceed Plaintiffs experts’ 
estimates of smoking-attributable expense. Indeed, if cigarettes and tobacco products had never 
been sold or consumed in Texas, the State would have had to reduce expenditures or increase 
other taxes to compensate for the net loss in revenue. 

The State has levied a number of distinct taxes and fees on cigarettes, tobacco products, and 
venders of tobacco products in the period beginning 1968. The most important is the excise tax, 
which is expressed in terms of cents per pack. Since 1968 the excise tax rate has increased from 
11 cents to 41 cents per pack. (Vinson, Page 20) In addition to the excise tax, the State generates 
revenue from license fees on cigarette dealers and from fees on vending machines. 3 

The State’s experts have produced three estimates of smoking attributable costs over the period 
1968-1996, with additional costs projected through 2007. The estimates of past smoking 
attributable medical costs are compared with cigarette tax revenue in Charts 1-3. 4 The exhibits 
display two measures of tax revenue — revenue from excise taxes alone, and revenue from all 
tobacco-related sources, excluding estimated sales tax from the sale of cigarettes. Both measures 
of taxes exceed smoking-attributable medical costs in each year for which tax revenue data are 
available. Notice in Chart 2 that it looks as though the mortality ratio calculation of medical 
expenses returns a number that is almost as high as excise taxes in 1996. In fact tax revenues 
exceed estimated expenses by $ 17.7 million in 1996. 


3 Since October 1984 the state sales tax has been applied to cigarettes. The sales tax is a 
percentage of the purchase price of a pack of cigarettes, and that price includes the excise tax. I do not 
include it as an offset to smoking-attributable medical expenditures because cigarette sales would be 
expected to be largely replaced by other taxable sales if Texas residents had not smoked. 

4 The data on tax revenue are taken from Vinson. The estimated smoking-attributable medical expense 
data are taken from the report of Max and the underlying data submitted by Miller with his report. 
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The present values for estimated damages through 2007 are compared with present values of 
tobacco-related tax revenues in Chart 4. Past revenues and expenses are assumed to have been 
invested at the 1-year Treasury rate for July of the corresponding year. Future values are 
discounted using the 1 -year Treasury rate for July of 1997. Future sales tax revenues are 
projected to continue at 1996 levels from 1997-2007, a conservative assumption given that the 
State’s experts base their smoking-attributable expense projections on a rising population with a 
constant proportion of smokers. 
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Tobacco Tax Revenues vs. Plaintiff's Estimated 
Medical Expense: SAMMEC Approach 


Tobacco Tax Revenues vs. Plaintiffs Estimated 
Medical Expense: Mortality Ratio Approach 



1*71 1*75 1979 1993 1997 1991 1995 


Total Tobacco-Related Rovonuo* 
Cigarette Excise Tax Revenues 
Estimated Madlcal Expanaa 


Present Value of Tobacco Tax Revenues 
Relative to Estimated Smoking-Attributable 
Medical Expense 


$ Billions 


35.0 


30.0 


25.0 


20.0 


15.0 

10.0 

an 



■ Clgaratta Excise Tax Revenues* 

■ Total Tobacco-Related Revenuea* 

■ Mortality Ratio 
□ SAMMEC 

M MHIedNMES 


Revenues in 1997-2007 frozen at 1996 levels 
















IV. REVIEW AND CRITIQUE OF ANALYSIS BY PLAINTIFF’S EXPERTS 


As noted above, neither Dr. Max nor Dr. Miller address the right question. They do not consider 
whether the State would have spent more money if defendants’ conduct had been different or if 
cigarettes had not been sold. They also do not apply the temporal analysis necessary to answer 
that question. I discuss below other defects in their methodology or data beyond these basic 
criticisms. 

A. Dr. Wendy Max 

Dr. Wendy Max presents two parallel calculations of smoking attributable medical expense, 
although both are based on relative risk. The mortality ratio approach is based on relative 
mortality risk of smokers versus nonsmokers. The SAMMEC approach is based on the relative 
number of hospital days. Both suffer from the same serious shortcomings regarding the 
simplistic gender and age only corrections. 

Dr. Max’s analysis, whether based on mortality ratios or utilization rates, assumes that the only 
difference between smokers and non-smokers is smoking. That assumption is not correct. 
Because smoking is associated with other health-related habits, the Max analysis will charge to 
smoking a portion of the costs attributable to those other habits. That defect alone would make 
the Max results unreliable. 

Behavioral differences between smokers and others 

To get a notion of related smoker/non-smoker differences in behavior that might confound the 
SAF calculation, we have selected seven behavioral indicators within NMES and asked whether 
there are systematic smoker/non-smoker differences in them. The statistics reported below refer 
to smoker/non-smoker differences in the (log) odds of the indicated behavior. In some cases, the 
_ behavior takes more than two values, but is ordered. For example, the indicator for hours of 
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sleep takes six values with higher values indicating more hours. The indicator for usually eating 
breakfast takes four values with higher values referring to greater frequency. The response 
regarding the frequency of brushing one's teeth takes five values, etc. In every case the values 
are ordered. We use ordered logit (which is equivalent to dichotomous logit when the response 
takes only two values, e.g., for the physical activity and the flossing responses) for the behavioral 
analysis using an indicator variable for having smoked and another for gender. Age is introduced 
linearly and the observations are weighted by the "incalper" variable. Observations with missing 
values are deleted. 

In this as in all analyses from the NMES, we begin with the 24,973 individuals in Dr. Miller's 
sample and delete those for whom information regarding smoking history is totally missing. 
Among the remaining 21,221 individuals the only distinction is between having smoked fewer 
than 100 cigarettes and having smoked at least that number. The table below summarizes the 
behavioral analysis. In each case, there is an indication showing the ordering of responses. If a 
higher value of the coded response refers to a larger amount or to increasing frequency, the 
indicator is labeled as ''increasing." Conversely, the tooth brushing frequency indicator is 
ordered such that lower values refer to greater frequency and the activity is labeled "decreasing." 
The normal statistics appear in parentheses beside the estimated smoker/non-smoker differential. 
In the full data, smokers and non-smokers are statistically significantly different in each of the 
indicated behaviors. 
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Coefficients and normal statistics, in parentheses, from ordered logit estimates of the 
relationship between smokers and the indicated behavior. 


Hours of sleep (increasing): 

Usually eats breakfast (increasing): 
Regular physical exercise (increasing): 
Brush teeth (decreasing): 

Floss teeth yesterday? (increasing): 
Above average risk taker? (increasing): 
Use seatbelt in front seat? (increasing): 


-.182 (6.17) 
-.688 (22.67) 
-.139 (3.98) 
.352 (10.35) 
-.271 (7.04) 
.144(4.76) 
-.405 (13.51) 


Observations are restricted to those aged 60 and younger. Estimates also control for gender and age. 


Within the NMES sample, relative to those of the same age and gender who have never smoked, 
the current and former smokers: 

1) sleep fewer hours, 

2) eat breakfast less frequently, 

3) are less likely to report that they have regular physical exercise, 

4) brush their teeth less frequently, 

5) are less likely to have flossed the previous day, 

6) are more likely to view themselves as above average risk takers, and 

7) are less likely to use seat belts when riding in the front seat of a car. 

The normal statistics for the current and former smoker/ non-smoker differentials in these 
behaviors range from 3.98 for regular exercise to 22.67 for eating breakfast. 


Next, to see whether the smoker/non-smoker differences that are found in the general population 
are also found in the lower income, Medicaid eligible, population we restricted observations to 
those identified by Dr. Miller. With the restricted sample we find that smokers are less likely to 
eat breakfast and they are more likely to see themselves as above average takers of risks, just as 
in the general population. That, however, is where the similarity ends. Measured at 
conventional levels there is no statistically significant difference between smokers and non- 
smokers in average hours of sleep, participating in regular physical exercise, in the frequency of 
brushing their teeth, flossing, and in the use of seatbelts. 
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These relationships were also checked using the somewhat more liberal definition of Medicaid 
eligibility mentioned in the Conclusions. With the expanded definition, there are significant 
differences in three additional behavioral measures: hours of sleep, regular physical exercise and 
the frequency of brushing teeth. The frequency of flossing and the use of seatbelts are not 
statistically different between smokers and non-smokers under either measure of Medicaid 
eligibility. 

Although there are statistically significant differences between smokers and non-smokers in the 
Medicaid population (as in the general population) regaiding regular physical exercise the 
direction of the differential is not the same. Among the Medicaid population, smokers are more 
likely than non-smokers to indicate that they participate in regular exercise. 

Other Issues 

Dr. Max’s implicit assumption when she restricts “control" to age and gender is that, aside from 
these two factors, smokers are like others in the general population regarding medical 
expenditures. NMES is Dr. Miller’s choice of analytical data and, in the NMES population, 
smokers and non-smokers are not alike. As important, behavioral differences between smokers 
and others are not the same in the Medicaid population as in the general population. 

Apart from this general confounding problem, there are other problems with Dr. Max’s analysis 
relating both to her mortality approach and to her utilization-SAMMEC approach: 

1. The relative risk of mortality approach estimates the division of medical expenses between 
two or more groups. If representatives of Group A are twice as likely as members of Group B to 
die from a particular condition, then this approach would infer that the expenses associated with 
the condition are twice as high for members of A than for members of B. Regardless of whether 
this arbitrary allocation is reasonable, the method as applied by Dr. Max leads to an exaggeration 

ctv* r\cr 
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Eventually, everyone will die; if an individual does not die from a given condition, she/he will 
most certainly die from another. In more technical terms, let the relative mortality risks of a 
condition, i, be 

RRi=a/Pi, 

where a f is the probability that members of Group A will die of condition i and p f is the 
probability that members of Group B will die of condition i. Since death is unavoidable, when 
the a/s are summed over all conditions that lead to death, the summation must equal one. The 
same is true of the Pj's. This simple fact also implies that a Pi-weighted average of the RR/s, 
must also equal one. The mathematics cannot be contradicted. If the relative risk for a particular 
condition exceeds one, meaning that smokers are more likely to die from that condition than 
non-smokers, then there must be at least one other condition with relative risk less than one, 
meaning that non-smokers are at greater risk of death from that condition than smokers. 

Dr. Max's method is to take a set of conditions for which the risks of smokers exceeds the risks 
of non-smokers and, for those conditions only, she computes the smoking attributable costs. Dr. 
Max states that the relative risks she uses are from the computer program, SAMMECII, and she 
lists the conditions over which costs are calculated in Table 2 of her report. Her list matches the 
conditions for which relative risks are reported in Table 1 of “Quantifying the Disease Impact of 
Cigarette Smoking with SAMMEC II Software." This table is reproduced below. Notice that 
costs are restricted to conditions for which smoker's risks exceed non-smoker's risks. 

Thus the relative risk approach begins and ends with only the simplest possible correction for 
differences between smokers and others-age, in five-year, intervals and gender-and it then 
focuses on only those conditions where there are large differences in incidence between smokers 
and non-smokers. 


2. Dr. Max computes another estimate of smoking-attributable medical expenses, also based on 
the SAMMEC software package. The second approach uses the relative risk of medical care 
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utilization rather than mortality. The software user supplies figures on smoking prevalence and 
total expenditures for each selected categories of expense. The software then produces SAFs for 
each category. The list of expense categories is the same as the list for the mortality ratio 
approach. 

The weaknesses in the relative risk of medical expense (SAMMEC) approach are similar to the 
weaknesses of the mortality ratio approach. The list of categories is restricted to those for which 
expenses of smokers have been estimated to be higher than those for nonsmokers. Any 
categories of expense for which nonsmokers may have lower relative risk are not included. 
Although the certainty of death does not apply to disease and injury, there will be conditions for 
which smokers’ relative risk is less than one if the temporal perspective is applied. See for 
example, our study of nursing home utilization in the previous section. 

Using either the mortality ratio or the SAMMEC approach requires data on deaths or expenses 
by medical condition. For 1991-1995 Dr. Max has these data for Medicaid and employee 
benefits and is able to compute smoking attributable expenses directly. The data covering years 
prior to 1991 and after 1995 do not contain the necessary detail. Thus, Dr. Max estimates 
smoking attributable expenses by applying a SAF based on the 1991-1995 data to the earlier and 
later years. This extrapolation is inaccurate because there have been large changes in the 
composition of Medicaid expenses. 
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Relative Risk 
United States 1990 
Office on Smoking and Health 
Centers for Disease Control and Prevention 


Cause of Death (ICD9-CM) 


Males 

Current Former 
Smoker Smoker 


Females 

Current Former 
Smoker Smoker 


Neoplasms 

Lip, Oral Cavity, Pharynx(140-149) 
Esophagus(lSO) 

Pancreas(157) 

Larynx(161) 

Trachea, Lung, Bronchus(162) 

Cervix Uteri(180) 

Urinary Bladder(188) 

Kidney, Other Urinary(189) 

Cardiovascular Diseases 
Rheumatic Heart Disease(390-398) 
Hypertension(401-404) 

Ischemic Heart Disease(410-414) 

Person Aged 35-64() 

Person Aged 65+() 

Pulmonary Heart Disease(415-417) 

Cardiac Arrest/Other Heart Disease(420-429) 
Cerebrovascular Disease(430-438) 

Person Aged 35-64() 

Person Aged 65+() 

Atherosclerosis(440) 

Aortic Aneurysmf441) 

Other Arterial Disease(442-448) 

Respiratory Diseases 
Respiratory Tuberculosis(10-12) 

Pneumonia, Influenza(480-487) 

Bronchitis, Emphysema(490-492) 
Asthma(493) 

Chronic Airways Obstruction(496) 

Perinatal Conditions 
Short Gestation / Low Birth Weight(765) 
Respiratory Distress Syndrome(769) 
Respiratory Conditions-Newbom(770) 
Sudden Infant Death Syndrome(798.0) 

Other Conditions 
Bum Dcaths(890-899) 


27.48 

8.80 

5.59 

2.88 

7.60 

5.83 

10.25 

3.16 

2.14 

1.12 

2.33 

1.78 

10.48 

5.24 

17.78 

11.88 

22.36 

9.36 

11.94 

4.69 

N/A 

N/A 

2.14 

1.94 

2.86 

1.90 

2.58 

1.85 

2.95 

1.95 

1.41 

1.16 

1.85 

1.32 

1.69 

1.16 

1.85 

1.32 

1.69 

1.16 

2.81 

1.75 

3.00 

1.43 

1.62 

1.29 

1.60 

1.29 

1.85 

1.32 

1.69 

1.16 

1.85 

1.32 

1.69 

1.16 

3.67 

1.38 

4.80 

1.41 

1.94 

1.27 

1.47 

1.01 

4.06 

2.33 

3.00 

1.34 

4.06 

2.33 

3.00 

1.34 

4.06 

2.33 

3.00 

1.34 

1.99 

1.56 

2.18 

1.38 

1.99 

1.56 

2.18 

1.38 

9.65 

8.75 

10.47 

7.04 

1.99 

1.56 

2.18 

1.38 

9.65 

8.75 

10.47 

7.04 

1.76 


1.76 


1.76 


1.76 


1.76 


1.76 


1.50 


1.50 


N/A 


N/A 
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1. A review of the distribution of Medicaid expenses shows that there are problems with the 
stability in the composition of Medicaid expenses that are required of Dr. Max’s 
approach. Chart 5 shows the trends for three major components -- Hospital, Nursing 
Home, and Mental/Dental. 5 The Mental/Dental category, which is not considered to be 
affected by smoking in most studies, accounted for about 40% of total Medicaid expenses 
in the early years of the program. This share dropped shaiply between 1989 and 1991, 
when Nursing Home expenditures surged. Dr. Max obtains her SAFs from a period in 
which 10% of Medicaid expenses are in this Mental/Dental category, but she applies the 
SAFs to periods when Mental/Dental accounts for 40% to 50% of Medicaid expenses. 

Dr. Max’s estimates of smoking attributable expense in years prior to 1991 seriously 
overstate the expense for smoking attributable diseases. 


5 Data for the breakdown by categories is taken from Dr. Miller’s report. The “Mental/Dental" category 
includes some miscellaneous expenditures types in addition to expenses on mental health and dental care. 
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B. Dr. Vincent Miller’s Medical Expenses Model 

1. The National Medical Expenditure Survey, 1987 (NMES) 

The NMES data represent an attempt to provide detailed medical expenditure and utilization 
records for a representative sample of U.S. civilian residents in 1987. These data are central to 
Dr. Miller's main analysis of medical expense. From the NMES, Dr. Miller estimates the 
Smoking Attributable Fraction (SAF) to be applied to expenditure data for purposes of 
estimating the difference, positive or negative, between the actual expenditures and what costs 
would be if the smokers had the same expenses as the non-smokers. 

In this section, we examine the NMES, noting that Dr. Miller’s choice of a population on which 
to base his estimates includes so many who began to smoke before the tobacco companies 
actions could conceivably have affected behavior, that it is impossible to use his study for 
inference as to the effects of behavior that is before the court. In his calculations of smoking 
attributable costs, he includes many who began to smoke long ago, and he includes as smokers 
several hundred individuals who stopped smoking before any issue arises regarding the 
companies’ behavior. Our examination of NMES shows that the data have so many unusual 
features that it is difficult to believe any analysis of determinants of medical expenditure that is 
based on them. We also show that if an estimate of the SAF for Medicaid expenses is to be taken 
from NMES, then the most plausible number is negative for the Medicaid eligible population. 

The NMES consisted of a four-round interview survey in which respondents were asked to 
maintain a diary of their use of the services of medical providers, including costs and source(s) of 
payment. The survey rounds were intended to be approximately three-months apart. Between 
the rounds that focused on medical histories, there was a detailed household survey that recorded 
characteristics of the population, smoking histories, etc. 
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The files that Dr. Miller relied on are: 

1. Public Use Tape 9. Household Survey, Health Status Questionnaire and 

Access to Care Supplement. 

2. Public Use Tape 10. Household Survey, Long Term Care Supplement. 

3. Public Use Tape 13. Household Survey, Population Characteristics and 

Person-Level Utilization, Rounds 1-4. 

4. Public Use Tape 14.1. Household Survey, Prescribed Medicine Data. 

5. Public Use Tape 14.2. Household Survey Data on Home Care and Medical 

Equipment Purchases and Rentals. 

6. Public Use Tape 14.3. Household Survey, Dental Visit Data. 

7. Public Use Tape 14.4. House Survey, Hospital Stays Data. 

8. Public Use Tape 14.5. Ambulatory Medical Visit Data. 

9. Public Use Tape 18. Household Survey, Expenditures, Source of Payment, 

and Population Data. 


Before describing some of the more unusual features of the NMES data, it is appropriate to 
describe some of the methods of survey research. Surveys begin by asking a potential 
respondent a set of questions. Depending on the response to those questions, other questions 
may follow. Typically, responses are edited by the interviewers or their colleagues and then 
transferred to magnetic tape or disk for analysis. Not all questions are answered. Most obvious 
are the skips where earlier responses render a question irrelevant. For example, "occupation" is 
irrelevant if a respondent has previously indicated that he/she is not employed. There are also 
non-responses which may or may not be refusals. For example, in household surveys it is often 
true that one respondent is asked about all members of the household. In these cases "don't 
know" appears frequently. During the editing process, there is always a question as to how the 
non-responses are to be treated. 


36 


0 

http://legacy.library.ucsf.effifl>tiGbfmcl[TBpa3E>ISVp(#.industrydocuments.ucsf.edu/docs/mljl0001 


51716 9320 


Our interest in the NMES is to distinguish between the medical expenses of smokers and non- 
smokers. So we begin by examining the data regarding smoking histories and medical 
expenditures. The smoking data are from the household survey. Non-responses to the "smoking 
questions" are identified and that is all. In contrast, when responses to medical expense are not 
reported, their values are "imputed." 

The NMES-eligible respondents are the civilian non-institutional population residing in the 
United States. A subset of respondents is identified as full-year eligible, if the time spanned by 
the four interview rounds includes every day in 1987 that the respondent was eligible. Each full- 
year eligible respondent carries a positive weight designation, "incalper", that presumably can be 
used for nationally representative calculations. 

Dr. Miller uses all of the 24,973 respondents aged 18+ who are full-year eligible. We use exactly 
the same observations in describing the data, but our analysis excludes 3,752 respondents for 
whom smoking histories are missing. 

a. The Smoking Histories. 

The NMES includes six questions regarding smoking which we paraphrase as: 

1. Has_smoked 100 or more cigarettes during his/her entire 

life? 

2. (If relevant) At what age did_begin to smoke? 

3. (If relevant) On average how many cigarettes would_have smoked 

each day? 

4. (If relevant) Does_smoke now? 

5. (If relevant) About how many cigarettes does_smoke each day? 

6. (If relevant) At what age did_stop smoking? 
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Of the 24,973 adults in Dr. Miller's sample, examination of the information regarding smoking 
shows that there are 2,513 individuals who do not appear in the supplement applied between the 
first and second survey rounds when the information regarding smoking was collected. There are 
another 1,239 individuals who appear in the supplement absent all information regarding 
smoking. That leaves 21,221 (85% of Miller's sample) who have at least some information 
regarding whether they have smoked. Of these 21,221 individuals, 10,074 (47%) are coded as 
having smoked fewer than 100 cigarettes and the remaining 11,147 are coded as having smoked 
that number or more. Among the 11,147 with a presumed smoking history, there are 6,005 
(54%) coded as currently smoking and 4,810 coded as not currently smoking. The remaining 
332 have no information regarding current smoking status. In addition to current status, those 
identified as having smoked at least 100 cigarettes were asked the age at which they began to 
smoke, the number of cigarettes smoked per day-past, and, if they were currently smoking, the 
number of cigarettes smoked each day-present. Of the 11,147 current and former smokers, there 
is full information for 8,661. Thus we have a full survey response for only 18,735 individuals or 
75% of Dr. Miller's sample. 

The smoking histories can be used to calculate the year a person began to smoke and the year he 
or she stopped. The following table, based on the 8,661 individuals with full smoking histories, 
shows the percentage of people identified as having smoked who had started on or before five- 
year intervals beginning in 1953 and ending in 1973. 

As of 1987 when the NMES was fielded, 38.9 percent of the “ever” smokers, had begun to smoke 
by 1953 and of this number, 9.2 percent had already stopped. The percentages increase over time 
such that for the 1987 population of ever smokers, 78.3 percent began to smoke by 1973 and, of 
them, 23.3 percent had already stopped. 
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Current and Former Smokers in 1987 


Year 

Percent that Began to 
Smoke on or before 

Percent that Stopped 
Smoking on or before 1 

1953 

38.9 

9.2 

1958 

46.9 

12.1 

1963 

55.6 

15.0 

1968 

66.3 

19.2 

1973 

78.3 

23.3 


Source: NMES, 1987. Survey respondents with complete information (8,661 individuals). 
Complete information means that the “smoked" question must be answered affirmatively and the 
"smokenow" question must be answered. Current smokers must have reported the age of 
beginning to smoke and number of cigarettes, past and present. Age at beginning to smoke 
cannot exceed the current age. Former smokers must report age at beginning to smoke, age when 
stopped, and numbers of cigarettes. Starting age cannot exceed stopping age and stopping age 
cannot exceed current age. 


* Those who had stopped as a percent of those who started. 


If Dr. Miller had intended to identify medical expenditures that might conceivably have resulted 
from smoking induced by the companies’ behavior, of necessity, he would exclude or perhaps 
treat as non-smokers those who had not smoked at any time after the occurrence of the behavior 
that is at issue. Moreover, all those who began to smoke before the offending behavior and 
continued afterwards would be treated differently from those who began to smoke at later dates 
because for those who began to smoke earlier it would be difficult to disentangle the effects of 
smoking before the crucial date, say 1965, from the effects of smoking afterwards. Dr. Miller 
pays no attention to the dates when smokers started and, perhaps, stopped smoking in relation to 
the plausible dates after which the companies’ actions may have affected smoking behavior. 

Dr. Miller’s comparison of the medical expenses of smokers and non-smokers is not only overly 
inclusive in terms of starting and stopping dates, it is also overly inclusive in terms of the kinds 


39 


0 

http://legacy.library.ucsf.effifl>ticbfm(l[TBpa3EyiSVp(#.industrydocuments.ucsf.edu/docs/mlil0001 


51716 9323 





of medical insurance coverage the survey respondents had. His calculations are intended to 
provide his estimates of costs through the Texas Medicaid program. He does this by including 
all full-year eligible respondents in NMES without regard to their insurance status and, later, he 
“trims" his estimates to the Texas Medicaid program; he could have specified the Medicaid 
program directly within NMES. As we show, these are not innocuous choices. Narrowing the 
NMES population to the relevant population, dramatically alters the results. 

b. The Accuracy of the Data for Smoking Histories. 


In addition to missing data, there is also a question of accuracy regarding the fully coded records. 
The following table lists the ages at which respondents are reported as starting to smoke. 


Age began: 

Number 

Percent 

Cumulative 

Under 10 

147 

1.39 

1.39 

10-19 

7,535 

71.32 

72.71 

20-29 

2,412 

22.83 

95.54 

30-39 

327 

3.10 

98.64 

40-49 

111 

1.05 

99.69 

50-59 

25 

0.24 

99.92 

60-69 

6 

0.06 

99.98 

70-79 

2 

0.02 

100.00 

Total 

10,565 

100.00 

100.00 


40 


m 


http ://legacy.library.ucsf.edWtidieidfrOjIa i (M)yp(#. industrydocuments.ucsf.edu/docs/mlil0001 


J 


51716 9324 






Reported past number of cigarettes smoked per day are: 


Number/day 

Number 

Percent 

Cumulative 

Less than 10 

1,764 

18.59 

18.59 

10-20 

5,668 

59.74 

78.33 

21-40 

1,817 

19.15 

97.48 

41-60 

203 

2.14 

99.62 

More than 60 

36 

0.38 

100.00 

Total 

9,488 

100.00 

100.00 


Reported current number of cigarettes smoked per day are: 


Number/day 

Number 

Percent 

Cumulative 

Less than 10 

952 

16.77 

16.77 

10-20 

3,240 

57.06 

73.83 

21-40 

1,357 

23.90 

97.73 

41-60 

119 

2.10 

99.82 

More than 60 

10 

0.18 

100.00 

Total 

5,678 

100.00 

100.00 


There are six respondents whose age at the time they began to smoke exceeds the age when last 
interviewed, that is, they are coded as though they will begin to smoke at some future date. 
There are another 14 respondents who are coded as starting to smoke at their current (to the 
interview) age. It is certain that either the last recorded age or the beginning smoking age is in 
error for the six and perhaps for the 14 as well. Moreover, the extremely young and older 
beginning ages are probably questionable. 


Similarly, the extremes for numbers of cigarettes smoked per day may carry an unusually large 
number of errors. Slightly more than l-in-6 respondents indicate that they smoked, or now (to 
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the time of the 1987 interview) smoke less than one-half pack per day. A much smaller number 
reports smoking more than three packs (20 cigarettes per pack) per day. 

In our analysis of the NMES data, we rely on only those records where the respondent is 
identified as either having smoked (100+ cigarettes) or not. That gives us 21,221 observations. 
We do not use the remaining information concerning smoking. Although Dr. Miller uses a much 
more detailed taxonomy, there is no statistical advantage to doing so. Due both to the large 
number of cases where the information is either missing or so extreme as to question credibility, 
and to Dr. Miller’s subsequent recombination that ultimately treats all smokers (current light, 
current heavy, former light and former heavy) alike, his attempts at a more refined taxonomy are 
spurious. We use no imputations for this most crucial of variables. 

Before beginning our own analysis, we first examine the data regarding medical expenses. As is 
true in identifying those who have smoked, one would hope that the analysis of costs could rely 
on reported values of medical expense rather than imputed values. Unfortunately, that is 
impossible if NMES is to be used. A surprisingly large number of records report medical 
expenses where the expense, per se, is "assigned" or imputed. Further, another set of records is 
anomalous in that they reflect no reported medical expense even though the respondent is coded 
as having a condition that ordinarily would be expected to incur costs. 

c. Medical Expenses. 

Using the 24,973 individuals in Dr. Miller's analyses, we divided total medical expenses into 
seven intervals, ranging from no expenditures (5,126 respondents) to above $100,000 (17 
respondents). The results are displayed in the table below. 

There are two striking features of these data. First, there is the very high incidence of imputed 
expenses. There are 19,847 individuals whose records show medical expenses during 1987; 
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12,601 (63%) of them have some of their expenses imputed. Dr. Miller's sample carries total 
medical expenditures of almost $49 million and, of this amount, almost $18 million is imputed. 


Average Medical Expenses and Average Imputed Values by Expense Interval 


Medical Expense 

Number of 
Records 

Percent 

Records 

Average 

Expense 

Average 

Imputed 

Percent 

Imputed 

None 

5,126 

: 0.53 


__ 


Under $100 

3,422 

'3.70 

$50.84 

$13.61 

26.8 

$101-1000 

10,050 

0.24 

394.13 

112.50 

28.5 

1001-5000 

4,192 

6.79 

2,291.97 

820.07 

35.8 

5001-25000 

1,833 

7.34 

10,481.99 

3,954.97 

37.7 

25001-100,000 

333 

1.33 

41,620.43 

15,247.61 

36.6 

100,001+ 

17 

0.07 

122,116.24 

59,455.11 

48.7 

Total 

24,973 

o 

© 

<—5 

$1,957.80 

$718.88 

36.7 


The second most surprising feature of the expe diture data is that the fraction of expenses that 
are imputed actually increases as expenditures ncrease. As we show, the SAF calculations are 
highly sensitive to extremely large expenditure »; deleting relatively few observations can 
actually change the SAF from positive to negc ive. When the critical observations are 
themselves dominated by imputations, the calc ulations that depend on them are simply 
unconvincing. 


The codebooks describing the data indicate the: imputations are achieved via one of two 
methods. First there are "analytical" imputatic is, which are best explained with an example. 
Assume that a respondent shows 10 physician office visits and that the charge for six of them is 
$35. The remaining visits have no response for the charges, so the editor, using "analytical 
imputation," assumes that they also cost $35 each. This of course may be correct. On the other 
hand, one wonders why the four were left blank initially. Perhaps the visits were to another 
s^-s. physician or were otherwise different from the six for which charges are not imputed. 
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The second imputation procedure is "hot deck." This is a term coined by the U.S. Census Bureau 
for assigning a value from another respondent deemed similar in “important” respects. Because 
the "hot deck" imputations copy exact values from one record to another, it is sometimes possible 
to match the "donor" and the "recipient." First, imputations are flagged so we can at least 
identify those records where an imputation occurred. Next we can try to match the exact value 
(to the penny) of the imputation with an identical value from a non-imputed record. When the 
match is unique, we assume that we have identified the donor record. 

Dr. Miller divides expenses into four groups: hospital expenses, prescription drugs, ambulatory 
expenses, and other expenses. Because the values are large and non-standard for hospital 
expenses, we confine our attempts to identify donor records to those expenses. Among Dr. 
Miller’s sample of 24,973 adults, there are 2,938 individuals with hospital expenses; 1,368 of 
them have imputations in their hospital expenditure records. As a separate appendix to this 
report, we have attached records for the 960 individuals for whom at least one imputation record 
could be matched. The following table summarizes the ten respondents with the largest amounts 
of imputed expense for hospitalization. 

The first individual, PIDX# 32132016, has hospital expenses of $129,283.53, all imputed. This 
is a male aged 55. There are eight different hospital stays where the donor can be identified, and 
they account for $76,000 of the $129,000. The recipient’s condition for each of the eight is 
"diabetes mellitus" and four of the records carry an additional notation: "operation on lens," 
"operation on retina/choroid/vitreous," and "w/coma" for the remaining two hospitalizations. A 
different donor was identified for each hospitalization, and only one of the donors is male (aged 
67). The seven females range in age from 18 to 81. The donor conditions that are matched with 
this diabetic man are different for each case, ranging from "pulmonary embolism" to "operation 
on ovary/ ovarian cyst." 

None of the nine other survey participants in the table have such a long list of hospitalizations, 
but eight have dissimilarities between donors and recipients of like degree. Only one case, PIDX 
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25497015, is matched with a donor having a similar condition — both have “Oper on 
Valves/Septa of Heart” included in their conditions. The most glaring inconsistency is for the 
second histoiy in the table where a woman, age 73, appears to have had an examination whose 
imputed cost is $124,000. 

In addition to the amazing inconsistency of donor and recipient gender, age and conditions, close 
examination of the records reveals that some of the hospital expenses were incurred in 1986, 
before the presumed observation period, and others were in 1988, after the observation window 
had closed. The problem arises from hospital spells that we re in process at the beginning of 
1987, i.e. spells that began in 1986 and spilled over into 1987, and spells in process when 1987 
ended and 1988 began. The counts of days in the spell lengths apparently includes the full spells. 
We find 56 cases accounting for over $500,000 where 1986 spells were included in the 1987 
hospital totals. There are 13 cases accounting for over $150,000 where 1988 costs are included 
in the 1987 totals. 6 


6 The survey organizations may not have erred when they included the hospital spells that were in process 
at the beginning and end of 1987. They can adopt any convention they wish. It is, however, a mistake for an 
analyst to work with the full costs of these spells because it clearly exaggerates the differences between individuals 
who are expensive vis-a-vis medical expense and those who are not. 
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Ten Respondents with Highest Imputed Expense for Hospitalization 


Donor Data 


Recipient 

PIDX 

Hospital Expense 
Total Imputed 

Sex 

Age 

Epi¬ 

sode 

Imputed 

Amount 

Condition (s) 

Sex 

Age 

Condition (s) 

32132016 

129,284 

129,284 

M 

55 

1 

4,383 

Diabetes Mellitus 

F 

81 

Pulmonary Embolism 






2 

11,655 

Operation on Lens 

Diabetes Mellitus 

F 

48 

Incis/Excis of Joint Structures 
Thoracic/Lumbar Disc Displacement 






3 

2,224 

Diabetes Mellitus 

M 

67 

Phlebitis Leg 






4 

6,302 

Diabetes Mellitus 

F 

72 

Organic Heart Disease 






5 

5,024 

Oper on Retina/Choroid/Vitreous 
Diabetes Mellitus 

F 

18 

Operation on Ovary 

Ovarian Cyst 






6 

2,735 

Diabetes Mellitus 

F 

71 

Myocardial Degeneration 






7 

9,884 

Diabetes Mellitus 

Diabetes w/Coma 

F 

78 

Paralysis Agitans 

Organic Heart Disease 

Malaise and Fatigue 






8 

34,155 

Diabetes w/Coma 

F 

39 

Trunk Injury 

22343020 

127,890 

124,079 

F 

73 

1 

124,079 

Interview/E val/Consult/Exam 

M 

55 

Proc on Musculoskeletal System 
Malig Neoplasm of Esophagus 

24076024 

112,097 

112,097 

F 

50 

1 

1,678 

Incis/Excis of Joint Structures 

Fract Trimalleolar-closed 

F 

35 

Incis/Excis/Anast of Intestine 
Psychogenic GI Disorder 






2 

109,940 

No Condition Given 

M 

62 

Malig Neoplasm of Esophagus 
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Ten Respondents with Highest Imputed Expense for Hospitalization (continued) 


Donor Data 


Recipient 

PIDX 

Hospital Expense 
Total Imputed 

Sex 

Age 

Epi¬ 

sode 

Imputed 

Amount 

Condition (s) 

Sex 

Age 

Condition (s) 

26398012 

108,842 

108,842 

F 

71 

1 

106,516 

Non-Oper Removal of Foreign 

Body 

Infec/faflam-Devic/Graft 

F 

73 

Operation on Intestine 

Malig Neoplasm Rectosigmoid Junct 

25497015 

105,798 

105,798 

M 

72 

1 

105,798 

Oper on Valves/Septa of Heart 

Mitral Valve Disorder 

F 

84 

Oper on Heat/Pericardium 

Oper on Valves/Septa of Heart 
Chronic Ischemic Hrt Disease 

33165011 

104,478 

104,478 

M 

83 

1 

104,478 

Malig Neoplasm of Lymph Nodes 

F 

51 

Chronic Ischemic Hrt Disease 

27384018 

83,465 

83,465 

F 

73 

1 

10,256 

Orthopedic Impair Upper 

Extremity 

M 

57 

Cardiac Dysrhythmia 






2 

45,514 

Operation on Urinary Bladder 
Hematuria 

F 

75 

Operation on Vessels 

Arterial Embolism 

Chronic Edema 

26159017 

65,875 

65,875 

F 

68 

1 

63,649 

Reduc of Fracture and 

Dislocation 

F 

65 

Operation on Vessels 

Chronic Edema 

34857015 

65,871 

65,871 

F 

30 

1 

9,611 

Sickle-cell Anemia 

CHF 

Pneumonia 

M 

28 

Immunity Deficiency 

Alcohol Cirrhosis Liver 






2 

35,421 

Sickle-cell Anemia 

M 

29 

Pulmonary TB 






3 

2,668 

Sickle-cell Anemia 

F 

28 

Enthesopathy 






4 

13,158 

Sickle-cell Anemia 

M 

60 

Diabetes Mellitus 

35706019 

65,182 

65,182 

M 

45 

1 

58,680 

Operation on Spinal Cord/Canal 
Lumbago 

M 

74 

Excision of Lung/Bronchus 

Malig Neoplasm Bronchus/Long 


Surgical Complicat 


Tecg 9Urs 
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Finally, we found so many anomalies in our inspection of the medical expense data that we wondered 
whether the 5,126 individuals reported as having incurred no charges in 1987 should be believed as, in 
fact, having no medical costs. Inspection of a sample of 66 of the more extreme records showing zero 
medical expense in the presence of medical conditions that ordinarily would lead to charges shows: 

• 22 pregnancies with eleven births, 

• 117 (office physician or their provider) visits among 15 individuals, 

• eight cases of cancer, 

• 13 cases of emphysema, 

• eleven heart attacks, and 

• nine strokes. 

Either there are a large number of "false positives" among the respondents, or the expenditure data are 
incomplete. 

To summarize, the expenditure data are dominated by imputations. The donors for "hot deck" 
imputations appear not to match the recipients in terms of gender, age, or medical condition. The 
expenditure data are not confined to 1987, and many of the individuals who are recorded as having no 
medical expenses in 1987 have medical conditions that one would expect to result in treatment and 
expense. 

d. The Relevant Population. 

After Dr. Miller estimates his “national" model using a NMES population that includes all full-year 
eligible respondents, he adds layer upon layer of complexity by adding three data sets (the March CPS, 
the CPS-TUSs and the BREFSS) for the single purpose of narrowing the national model to the relevant 
Texas populations of State employees and those on Medicaid. He had a more direct alternative within 
NMES because, within it, Census Region and Medicaid eligibility are identified. Although in 
machinations with the four data sets, Dr. Miller ignores the dates of beginning and, perhaps, stopping 
to smoke, he could have used NMES for that purpose as well. 

Using Dr. Miller’s measure of Medicaid eligibility, for illustrative purposes we calculated SAFs within 
NMES with control only for age and gender: 
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Total 


Eligible 

-9.4% 


Not Eligible 
9.4% 


An “overall" SAF is an average of these two very different numbers. Within the Medicaid eligible 
population, smokers spend less than others. We verified this finding using an alternative definition of 
Medicaid eligibility. Next we narrowed the population to the U.S.: 

Other 

South States 

4.3% 10.5% 

Again, an overall SAF is an average of these two numbers. Finally, we repeated the calculation 
omitting smokers who in the “agesmoke" question indicated that they began to smoke on or before the 
indicated dates: 


Omit those who began to smoke before 

1953 

7.3% 

1958 

7.1 

1963 

6.1 

1968 

5.3 

1973 

4.6 

Omit No One 

8.1 


There is a definite pattern: moving within NMES toward more relevant comparisons (in terms of the 
dates the respondents began to smoke, the states where they live, or type of coverage) reduces the 
smoker/non-smoker differential in medical expenses. 


2. Flaws in Dr. Miller’s Method of Estimating and Applying Smoking Attributable 
Fractions 
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A data analyst must choose a logical procedure for interpreting his or her estimates as well as 
procedures for obtaining estimates. We are concerned that some of Dr. Miller’s choices have done as 
much to obscure as to clarify. 


Imputing Smoking Histories 

Of the 24,973 respondents included in Dr. Miller’s NMES sample, 3,752 do not have any information 
on their smoking histories. 2,513 people did not return the Health Status Questionnaire supplement 
that included questions concerning smoking activities, and another 1,239 people returned the 
questionnaire without answering the questions regarding their current and previous smoking. 

Rather than treating these 3,752 observations as being uninformative in estimating the relationship 
between smoking and medical expense and discarding them, Dr. Miller attempts to impute each 
individual’s smoking status. In order for these imputations to be of value, Dr. Miller would need 
variables which predict a person’s smoking status, but have no independent correlation with medical 
expenditures. Unfortunately, the variables Dr. Miller chooses have very little predictive power (the 
“pseudo R-square" for the model relating the probability of being a smoker to the predictor variables is 
0.057), and are independently correlated with medical expenses. In fact, Dr. Miller later uses these 
same variables to estimate the net effect of smoking on medical expenses. At best, including these 
people with their smoking status imputed will be uninformative in estimating the impact of smoking on 
medical expenditures; at worst, the compound role of these “nuisance" variables as affecting medical 
expense directly and also predicting smoking behavior, could obscure the true relationship between 
smoking and medical expenses. 

Furthermore, for the 2,513 people who failed to return the questionnaire, some of the information Dr. 
Miller uses to predict smoking status is itself missing and imputed. Adding multiple layers of imputed 
values into the estimation of the ultimate expense model can compound uncertainty. 
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Once he imputes smoking status, Dr. Miller goes on to impute other variables that classify “smokers” 
into subgroups — heavy versus light, current versus former, and former smokers who quit long ago 
versus former smokers who quit recently. These variables are imputed for both (1) those predicted to 
be smokers and (2) those who report having smoked 100 cigarettes, but have missing information 
needed to divide them into smoker subgroups. The table below indicates the number of people within 
each subclassifications with an imputed smoking status. 



Records With 
Smoking Status 
Imputed 

Records With 
Smoking Status 
Known 

Total 

Imputation 

Heavy vs. Light, 
Given Smoker 

1,951 

1,606 

3,557 

Former vs. Current, 
Given Smoker 

1,951 

749 

2,700 

Long Ago vs. 

Recently, Given 
Former Smoker 

707 

292 

999 


The imputations of the smoker subclassifications are based on the same variables as the smoking status 
imputation. Thus, they add nothing about the net cost of smokers relative to nonsmokers, but they do 
introduce further error. 


Dr. Miller’s procedure is overly complex 

As described above, many people in the NMES had incomplete data. This, unfortunately, is the nature 
of most survey data. When variables of interest are missing, an analyst must either impute their values 
or exclude observations. In using the NMES, Dr. Miller was faced with the problem that the state of 
residence was missing for everyone. To use the NMES to calculate SAFs, Dr. Miller could have either 
(1) estimated his SAFs at the Census division level, or (2) adopted a less complex model and estimate 
the SAF in Texas using the national model adjusted for Texas population characteristics. Instead, Dr. 
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Miller opts for a complex approach, using four data sets with 42 equations and 1,107 parameters. The 
use of multiple data sources requires additional imputation, which will lead to unreliable estimates. 
His procedure consists of three principal steps, shown in the table below. 


Dr. Miller’s Calculation of SAFs 
(Medical Expense) 




Step 

Data Set 

Product 

1 . 

Estimate National Model 

NMES (US) 

368 parameters 

2. 

Obtain Texas population distributions for: 




a. 

Smoking history, age, race, gender, poverty 
status, marital status, region, urban/suburban 

TUS (TX) 

31 variables 


b. 

Health insurance, Medicaid coverage 

CPS(TX) 

75 parameters to impute 
5 variables 


c. 

Overweight and seat belt use 

BRFSS (TX) 

56 parameters to impute 
4 variables 


d. 

HMO, attitude toward risk, pregnancy, 
physical activity 

NMES (US) 

73 parameters to impute 
4 variables 

3. 

Calculate SAF: 




a. 

Medicaid Population 

Augmented TUS 
(TX Medicaid) 

48 SAFs 


b. 

General Population 

Augmented TUS 

1 SAF 


c. 

Charitable Hospitals 

Augmented TUS 
(TX Medicaid) 

2 SAFs 


Dr. Miller attempts to estimate the SAF for the overall Texas population using a sample of 14,057, 
individual observations from TUS. He then calculates a second SAF for the Texas Medicaid 
population. Because Medicaid eligibility is not available in the TUS data (that he uses to identify state 
of residence), Dr. Miller “imputes" Medicaid eligibility. The problems associated with imputations, 
and the resulting caution one should exercise interpreting Dr. Miller’s results is evidenced by the fact 
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that he imputes that 74% of Texas residents are Medicaid eligible! The actual proportion of Texas 
residents eligible for Medicaid is below 15%. 

Return to the classification of “smokers” as an example of another dimension in which Dr. Miller 
introduces excessive complexity is in his specification of variables. Smokers are divided into six 
groups: 

• Current heavy smokers 

• Current light smokers 

• Former heavy smokers who last smoked long ago 

• Former heavy smokers who last smoked recently 

• Former light smokers who last smoked long ago 

• Former light smokers who last smoked recently 

At first blush this taxonomy may seem reasonable because the adverse effects of smoking on ones 
health may depend on the numbers of cigarettes smoked each day as well as the duration and recency 
of smoking. Dr. Miller is interested in only one thing: how much more do smokers cost? Recall that 
although there are 11,147 current and former smokers in Dr. Miller’s sample (excluding the unknown 
number among the 3,752 individuals for whom smoking data are missing) but, only 8,661 (77%) of 
them have sufficient information for the six-way partition listed above. Here, imputation is "necessary” 
only because Dr. Miller chose a taxonomy that is more detailed than is required of his main objective. 
In Dr. Miller’s model, the complex modeling strategy and the detailed specification of smoking 
histories result in the implausible patterns for SAFs shown in Opinion II, Part #2. 

Dr. Miller's forecasts are unreasonable 

Once he has obtained his SAFs, Dr. Miller computes smoking attributable Medicaid expense from 
1968 through 2007. The latest year for which he has data on Medicaid expenditures is 1996, and for 
that year only the first three quarters are available. Projected future expenses are a large fraction of the 
total costs calculated by both Dr. Max and Dr. Miller, but the future share is much larger in Dr. 
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Miller’s estimate. Approximately 80 percent of Dr. Miller’s total cost estimate is in his projection for 
1997-2007, the final decade of the four-decade period. 

A larger percentage of Dr. Miller’s estimated smoking-attributable expense is concentrated in the 
future because he extrapolates future Medicaid expenses at very high growth rates. He and Dr. Max 
are working with the same series between 1968 and 1996, but they have different forecasts for the 
future. Dr. Miller projects future Medicaid growth at an annual rate of 14.98%, whereas Dr. Max 
projects growth at rates of 5.7% and 6.7% for the first two years and 7.4% thereafter. Dr. Miller’s 
future values are simple extrapolations of trend, while Dr. Max bases her future values on state 
appropriations (1997 and 1998) and a report of the Kaiser Commission on the Future of Medicaid. 

A rough calculation suggests that if Dr. Max’s growth rates are used with Dr. Miller’s SAFs, his 1968- 
2007 total cost would be reduced by $3.2 billion, one-third of the $9.73 billion he reports. Dr. Miller’s 
simplistic extrapolation appears to result from recent rapid growth in Medicaid expenditures caused by 
revisions in the formulae used to pay nursing homes. Such a dramatic increase is not likely to be 
repeated; Dr. Max’s growth assumption is more realistic than Dr. Miller’s. 
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C. Dr. Vincent Miller’s nursing borne study 


Dr. Miller performs a study of nursing home entry using the follow-up surveys to the NHANES data. 
Nursing home entry is defined for those respondents to the 1987 survey. Dr. Miller then relates 
observed nursing home residence to a set of demographic variables, alcohol use, and smoking history 
variables using respondents who have no missing values for any of the variables he constructs. Dr. 
Miller then proceeds to calculate a SAF to apply to nursing home expenditures as the percentage 
difference between the predicted probability of nursing home residence and the predicted probability of 
nursing home residence with all smoking variables set to values consistent with the "never smoked” 
status. Nursing home SAFs are obtained for men and women, each for three age groups. 

1) Dr. Miller infers nursing home residence from the interview survey, although nursing home 
information is provided in more detail on the health facility stay files. Dr. Miller includes 8,470 
persons in his analysis, of which he claims 268 to have had a nursing home stay. Dr. Miller bases his 
definition on the responses to questions about current living arrangements, place of death, if death was 
reported during the 1987 interview, and data on admissions. The health care facility stay files infer a 
facility stay from data on admissions, death certificates, and other sources, and then acquire 
information about the stay from the providers directly. Of the 268 people that Dr. Miller classifies as 
having had a nursing home stay, 31 do not have a single reported day in a nursing home in all of the 
waves. Among the 8,202 that Dr. Miller classifies as having no nursing home stay, 380 have at least 
one reported day in a nursing over the sample period. 

2) Dr. Miller includes only respondents to the 1987 interview survey. Persons who died before 1987, 
but for whom an interview was conducted during either the 1982-84 wave or the 1986 wave are not 
included. Information from the 1992 wave is omitted altogether. 

3) Dr. Miller only considers entry into a nursing home as relevant. Length of stay is not considered. 

In translating predicted nursing home entry into a SAF for expenditures Dr. Miller thus attributes the 
same information from a stay of a single day as from a stay of 1,000 days, whereas the latter stay 
would be considerably more expensive. 
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4) Dr. Miller includes only those observations for which none of his constructed variables are missing. 
No quarrel here, but in calculating SAFs for medical expenses using the NMES Dr. Miller imputes 
every piece of missing information. Why this apparent difference in methodology? 

5) The NHANES data that Dr. Miller uses for his nursing home study is a national survey, just like the 
NMES is a national survey that contains information on medical expenses. To apply the medical 
expense model to Texas Dr. Miller uses information from three other sources in addition to the NMES 
for inferences about SAFs for Texas. In direct contradiction of his medical expenditure estimates, for 
the analysis of nursing homes he simply applies the national numbers to Texas. 

6) The SAFs that Dr. Miller computes are applied to nursing home expenditures for three different age 
groups for both men and women. The age groups are, 18-34, 35-64, and 65+. There are at least two 
problems with the way Dr. Miller infers these SAFs. First of all, the age variable included in his 
specification of the nursing home model is the age of a person in 1982. Thus, age is not necessarily 
reflective of the time of entry into a nursing home. Second, the SAFs are calculated for three age 
groups in the data, 65 and below, 65-74, and 75+, but are then matched to nursing home expenditures 
for different age groups; so, for example, the SAF calculated for 65-74 year old men is applied to men 
between the ages of 35-64. 
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JONES DAY REAVIS & POGUE 
The Smith Department Building 
101 East Broad Street 
Texarkana, Arkansas 71854 


(870) 779-5735 


September 15, 1997 




VIA TELECOPY : (713) 643-6226 

John E, Williams, Jr., Esq. 

Williams & Bailey 
8441 Gulf Freeway 
Suite 600 

Houston, Texas 77017-5001 

Re; The State of Texas v. The American Tobacco Company, et al. 

Dear Mr. Williams: 

Attached is the List of Materials and Information Reviewed By or Relied Upon By Finis 
Welch. We provided copies of the materials Dr. Welch is relying upon in the supplemental 
disclosure provided to you on Friday, September 12, with the exception of those materials of 
which you already have a copy, e,g,, the NMES dataset, TUS, NHEFS, etc. 


With respect to Stuart Brody, a list of the materials he reviewed was attached to his report 
which you received on August 29. In addition to those materials, Dr. Brody reviewed the 
Vincent Miller disclosures, the Wendy Max disclosures, the Stanley Roberts deposition transcript 
and exhibits, Vincent Miller’s deposition in the Mississippi case, and the Affidavits of Donald 
Rubin, William Wecker and Arnold Zellner filed in In re; Mike Moore. Attorney General ex rel. 
State of MississippLTobacco Litieatioiu Cause No. 94-1429, In the Chancery Court of Jackson 
County, Mississippi, as well as, of course, the primary survey materials and documentation for 
NMES, NHIS, BRFSS, and TUS/Current Population Survey. 

Very truly yours, 

Mark R. Hall 
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The electronic media is provided on two ZIP disks. 

Disk 1 contains five directories with programs. All programs are written in STATA 5.0. 
Disk 2 contains raw NMES and TUS data sets in STATA format. 

The following provides a guide of the directories included on disk 1. 

NMES 

The files contained in this directory perform various calculations using the NMES data, 
job 1.do 

Prepares the raw NMES data into a working data set called nmesl .dta. It uses the 
programs crbaby.do, cmmesexp.do, cmmesexp2.do, cmmesO.do and cmmesl.do. 
The file nmesl.dta is included in the data directory. 

job2.do 

Performs the SAF calculations. It uses the program safido. 

job3.do 

Performs the analysis to show the behavioral differences between smokers and 
non-smokers 

job4.do 

Performs the smoking history analysis. 

job5.do 

Performs analysis of smoking variables. 

A 

job6.do 

Performs analysis of average medical expenses and average imputed values. 

The ado files get.ado and getspace.ado are commands written for STATA. 
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miss.do 

Looks at the missing smoking history variables in the NMES data and tabulates 
relationships between the missing information and the values imputed for the 
respondents. 

check 1.do 

Illustrates the inconsistent answers to the starting and stopping age for smoking. 
The ado file get.ado is a command written for STATA and is included in this directory. 


MANTEX 

The MANTEX directory contains the programs that perform the Manning applied to 
Texas analysis. The following files are included. 

mantex.do 

Performs the Manning analysis applied to Texas. 

The' files 

crraw.do, cmmescov.do, crtxstemp.do, crtxins.do, crtxwage.do, crtxpen.do, 
crsmpop.do and cremppop.do are used in mantex.do and prepare the raw data 
from the Manning et al. Appendix G, the March 1994 CPS, and the 1987 NMES 
for analysis. 

The backup directory contains the raw data from the Manning et al Appendix G and the 
March 1994 CPS. 

The ado files get.ado and getspace.ado are commands written for STATA. 
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List of Finis 'Welch’s Depositions and Testimonies in the Past Four Years 


Mooney, et. al. v. Arabian American Oil Company 
Deposition: 5/17/93 
Testified: Yes 
Case #H-87-498 

U.S. District Court For The Southern District Of Texas, Houston Division 

Kyle v. Murdock, ct al. 

Deposition: 1/94 or 2/94 
Testified: No 
Case #BC059678 

Superior Court Of The State Of California For The County Of Los Angeles 

Davida Tussman v. Commonwealth Land Title Insurance Company 
Deposition: 8/5/94 and 9/27/94 
Testified: No 
^ Case #BC075963 

Superior Court Of The State Of California For The County Of Los Angeles 

Shannon v. Office Attorney General, State of Texas 

Deposition: 9/20/94 

Testified: No 

Case #A 93 CA 731JN 

United States District Court For The Western District Of Texas Austin Division 

Cohen, et al. v. Brown University, et al. 

Deposition: 10/26/94 
Testified: Yes 
Case #92-197-P 

U.S. District Court for District of Rhode Island 

Critical Air Medicine, Inc. v. Nayak Aviation Corporation 
Deposition: 10/20/95 and 10/21/95 
Testified: No 
Case #95-08-13333 

365th Judicial District, Maverick County, Texas 

Hispanics United of Dupage County, et aL vs Village of Addison 
and Unites States of America vs Village of Addison 
^ Deposition: 3/7/96 
Testified: No 

Case #94 c 6075 and 95 C 9326 (Consolidated) 

United States District Court, Northern District of Illnois, Eastern Division 
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List of Finis Welch’s Depositions and Testimonies in the Past Four Years 

Joan D. Botdorf, vs. Whittaker Corporation, et al. 

Deposition: No 
Testified: 6/18/96 
Case #BC 114370 

Superior Court of the State of California for the County of Los Angeles 

Roger W. Lusk, et al. v. National Intergroup, Inc., et al. 

Deposition: 7/2/96 

Testified: No 

Case # 3-94-CV-2320-P 

United States District Court Northern District of Texas Dallas Division 

Leon Albrecht, et al. v. Deere & Company 
Deposition: 9/9/96 and 9/10/96 
Hearing: 09/05/97 
Testified: 

Case #93-4081 

United States District Court Central District of Illinois Rock Island Division 

Bones, et al. v. Hughes Christensen Company 
Deposition: 2/10/97 
Testified: No 
Case # H-95-3920 

United States District Court Southern District of Texas Houston Division 

W. Gregory McCormack, II v. Gulf States Utilities Company and Entergy Corporation 
Deposition: 03/17/97 and 05/13/97 
Testified: No 
Case# 1.49,116 

District of Court of Jefferson County, Texas 136 th Judicial District 

Aragon v. The University of California 
(Originally: Trujillo v. Los Alamos National Laboratories) 

Deposition: No 
Testified: 03/19/97 
Case # RA95-2387 (C) 

First Judicial District Court, County of Rio Arriba, State of New Mexico 

Cynthia E. Canady v. Allstate Insurance Company 
Deposition: 03/25/97 
Testified: No 
Case # 96-0174-CV-W-2 

United Suites District Court for the Western District of Missouri Western Division 
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EEOC/Wilkerson v. Martin Marietta Co 
Deposition: 04/07/97 
Testified: No 
Case #91-D-2078 

United States District Court for the District of Colorado 

Leonard G. Losik v. McDonnell Douglas Coip. 

Deposition: No 
Testified: 06/20/97 
Case #391523 

Superior Court of the State of California for the County of San Francisco 
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/ prevalence by gender and age interval 
(Sep 92, Jan 93, May 93 TUS data) 


ageint persmk 
20 0.333 

25 0.403 

30 0.489 

35 0.530 

40 0.554 

45 0.601 

50 0.669 

55 0.666 

60 0.728 

65 0.700 

70 0.666 

75 0.685 

80 0.748 

85 0.607 


Females 

ageint persmk 
20 0.244 

25 0.323 

30 0.378 

35 0.381 

40 0.375 

‘ } v 45 0.434 

50 0.478 

55 0.419 

60 0.468 

65 0.414 

70 0.384 

75 0.295 

80 0.233 

85 0.075 
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P.05 


Medicaid Coverage by gender and age interval 
Texas (from March 1994 CPS) 


G.es 

agegr aid 

1 0.027 

2 0.036 

3 0.081 


Females 

agegr aid 

1 0.150 

2 0.064 

3 0.119 


bir-h 





m 
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